




April 9, 1992

Susan M. Schectman

Office of City Attorney

City of Pacifica

170 Santa Maria Avenue

Pacifica, CA 94044






Re:  Your Request for Advice







Our File No. A-92-198

Dear Ms. Schectman:


This is in response to your letter requesting advice on behalf of Pacifica City Councilmembers John Schneider and Bonnie Wells regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Please note that this letter is based on the facts presented.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  Is Councilmember Schneider legally required to participate in the appeal of an application to subdivide an existing hotel submitted by McKellar Development Corporation of Pacifica despite a conflict of interest, where the city council is the only body that can hear the appeal, the city council has two of its five seats vacant, the vacant seats cannot be filled prior to an election, and the city council is required to hear the appeal prior to the election?


2.  Is Councilmember Wells legally required to vote on the payment of the city council's bill from Pacifica Gas and Electric Company despite a conflict of interest where the city council is the only body that can make the decision, the city council has two of its five seats vacant, the vacant seats cannot be filled prior to an election, and the city council is required to pay the bill prior to the election?

CONCLUSIONS


1 and 2.  Under the circumstances set forth in this letter, Councilmembers Schneider and Wells are legally required to participate in the respective city council decisions.

FACTS


The Pacifica City Council is composed of five members.  On March 10, 1992 a recall election was held and four of the five city councilmembers were recalled.  Under Elections Code Section 27334, the recalled councilmembers hold their seats until successors are elected at an election set for June 2, 1992.  


Two of the city councilmembers have stepped down from office, leaving their seats vacant.  Consequently, the city council is currently composed of Councilmembers Schneider, Wells and Vasey.  The city council requires a quorum of three, and by statute, the city needs three affirmative votes to make certain specific decisions.


You have asked specifically about two decisions which require three votes in order to be approved:


1.  McKellar Development Corporation of Pacifica ("McKellar") filed an application to subdivide an existing hotel.  The application was rejected by the planning commission on March 16, 1992 and on March 25, 1992, McKellar filed an appeal with the city council.  By statute the hearing on the appeal must occur within 30 days of the date of filing.  


Councilmember Schneider has received $250 from the applicant within the past 12 months and has a continuing relationship with McKellar as a real estate agent for sale of the subdivided units.  If the councilmember is disqualified, the city council will not have enough members to constitute a quorum.  You stated that the city council is the only body authorized to hear the appeal and there is no alternative source of decision.  


2.  In addition, the city council must approve monthly payments to service providers, including Pacifica Gas and Electric Company (the "company").  Councilmember Wells is an employee of the company.  There exists no alternative source of decision.  The payment of the bill has already been deferred once and cannot properly be stayed to June 2, 1992.

ANALYSIS

Conflicts of Interest, Generally


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Pursuant to Section 87103, a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(c) and (d).


Councilmember Schneider has received $250 from McKellar within the past 12 months.  Councilmember Wells is a salaried employee of Pacifica Gas and Electric Company.  Thus, each councilmember will have an economic interest in his or her respective source of income and each is precluded from participating in any decision that will have a foreseeable and material financial effect on the source of income.


In each decision you described, the source of income will be directly involved in the decision because the source of income is either an applicant or a named party.  Where an official's source of income is directly involved in a decision, the effect is deemed to be material and, absent some exception, disqualification is required.  (Regulation 18702.1(a)(1).)

Legally Required Participation


Section 87101 and Regulation 18701 provide a limited exception if the official's participation is legally required:


Section 87100 does not prevent any public official from making or participating in the making of a governmental decision to the extent his participation is legally required for the action or decision to be made. 





Section 87101.


(a)  A public official is not legally required to make or to participate in the making of a governmental decision within the meaning of Government Code Section 87101 unless there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.

* * *


(c)  This regulation shall be construed narrowly, and shall:



(1)  Not be construed to permit an official, who is otherwise disqualified under Government Code Section 87100, to vote to break a tie.



(2)  Not be construed to allow a member of any public agency, who is otherwise disqualified under Government Code Section 87100, to vote if a quorum can be convened of other members of the agency who are not disqualified under Government Code Section 87100, whether or not such other members are actually present at the time of the disqualification.




Regulation 18701.


This exception has been narrowly interpreted to permit the participation of the fewest financially interested persons possible in any decision.  (In re Hudson (1978) 4 FPPC Ops. 13; Hill Advice Letter, No. I-89-160.)  This is because "the purposes of the Act are best served by a rule which minimizes participation in government decisions by officials with a conflict of interest."  (In re Hudson, supra.)


The Hudson Opinion concerned the 5-member Petaluma Board of Building Review, three of whom had an economic interest in an applicant before the board.  The Commission stated:


In the present case, the Board of Building Review is the only body that is authorized to hear an appeal from an order of the Chief Building Inspector and the Fire Marshal.  Furthermore, there is no provision in the City of Petaluma ordinances which would permit either the changing of the quorum requirements of the Board or temporary appointment of an alternate member or members to the Board as a means of resolving the problem created by the conflicts of interest of the three Board members.  It is clear, therefore, that under these facts no alternative source of decision exists.  


In 1982 subdivision (c) of Regulation 18701 was rewritten to include the language in subdivision (c)(2).  The purpose of the amendment was described in the Statement of Reasons as follows:  "Due to frequent questions about whether problems in obtaining a quorum means that an official's participation in a vote is `legally required'..., an amendment to this regulation is necessary.  The proposed amendment specifies that `legally required participation' applies only where disqualification, under Government Code Section 87100, has made a quorum impossible."  (Emphasis added.)


Consistent with this new language and prior expressions of the Commission's policy, we advised in the Sutton Advice Letter, No. A-90-643, that where one seat of the Irvine City Council was subject to an election and could not be filled prior to an election, use of the exception would be appropriate.  In the Sutton letter, the city council had only four members, with one disqualified.  The Irvine City Charter required four votes to amend or extend an emergency ordinance.  The fifth seat was the subject of litigation due to an election dispute and could not be filled prior to the November 6, 1990 election.  We advised:


A public official is not legally required to make or to participate in the making of a governmental decision within the meaning of Section 87101 unless there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.  (Regulation 18701.)  If the Irvine City Charter provides no alternative source of decision for its requirement of four votes, there appears to be no alternative source of decision, and Mr. Hammond may participate in the decision despite his financial interest.  Again, this advice is based on the specific facts presented.  If it were possible for the vacancy to be filled, our advice probably would change.


According to your facts, the city council requires a quorum of three.  However, with the resignation of two members you have only three members, two of which may be disqualified with respect to one of the two decisions in question.  You stated that the election to fill the vacant seats is to be held on June 2, 1992.  However, prior to that time, the two decisions in question must be made.  The Pacifica City Charter provides no alternative source for the decisions.  


Consistent with the analysis the Sutton Advice Letter, where no alternate source of decision exists and appointment of temporary replacements is not possible, the participation of the councilmembers is legally required despite their economic interests in the decision.

Scope of Participation

