




April 23, 1992

Peter M. Greenwald

District Counsel

South Coast Air Quality

 Management District

21865 E. Copley Drive

Diamond Bar, CA  91765-4182






Re:
Your Request for Advice


Our File No. A-92-205

Dear Mr. Greenwald:


This is in response to your letter requesting advice regarding the responsibilities of members of the Mobile Source Air Pollution Reduction Review Committee, a committee which makes recommendations to the South Coast Air Quality Management District, under the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTIONS


1.  Are the members of the Mobile Source Air Pollution Reduction Review Committee, a committee which makes recommendations to the South Coast Air Quality Management District, public officials subject to the disclosure and disqualification provisions of the Act?


2.  Are the members of the Technical Advisory Committee of the Mobile Source Air Pollution Reduction Review Committee public officials subject to the disclosure and disqualification provisions of the Act?


3.  If the conflict-of-interest provisions of the Act apply to the Mobile Source Air Pollution Reduction Review Committee or the committee's Technical Advisory Committee, what are the committee's responsibilities pursuant to the Act?

CONCLUSIONS


1.  Since the Mobile Source Air Pollution Reduction Review Committee can make a decision and commit the South Coast Air Quality Management District to a course of action unless there is a three-fourths vote to reject, the Mobile Source Air Pollution Reduction Review Committee is a decision-making body and the members of the committee are public officials under the Act, subject to the Act's disclosure and disqualification requirements.


2.  The Technical Advisory Committee of the Mobile Source Air Pollution Reduction Review Committee appears to be solely advisory at this time, thus the members of the committee are not public officials subject to the disclosure and disqualification provisions of the Act.


3.  The Mobile Source Air Pollution Reduction Review Committee, as a local government agency, is required to adopt and promulgate a conflict of interest code which specifically enumerates the positions within the agency subject to the disclosure and disqualification requirements of the conflict of interest code and the specific types of investments, business positions, interests in real property, and sources of income which are reportable.  In the alternative, the members may be designated in the conflict of interest code of the South Coast Air Quality Management District.

FACTS


The South Coast Air Quality Management District (the "district") is responsible for comprehensive air pollution control plans and programs in a region that encompasses the counties of Los Angeles, Orange and Riverside, and the non-desert portions of San Bernardino County.  


In 1988, the Legislature adopted the California Clean Air Act which requires that the district focus their activities on reducing emissions from transportation and area-wide sources in the jurisdiction.  In 1990, legislation was adopted to provide a source of additional funding for these programs.  Under this legislation, 30-percent of the funds were to be expended pursuant to a work program adopted by a regional Mobile Source Air Pollution Reduction Review Committee and approved by the district's governing board.  Other legislation authorized the district to impose a fee of up to two dollars (four dollars beginning April 1, 1992) on motor vehicles registered within the district.  Thirty percent of the fees raised were to be used to implement or monitor programs to reduce air pollution from motor vehicles.  


You stated that the committee was not a committee of the district, but an independent body.  The committee's members are selected as representatives of eight entities: the district, the Southern California Association of Governments, the San Bernardino Associated Governments, the Los Angeles Transportation Commission, the Orange County Transportation Commission, the Riverside Transportation Commission, the State Air Resources Board, and a regional ride-sharing agency selected by the other members of the committee.


You stated that while many of the committee's members are subject to disclosure requirements as a result of membership on some other local body from which they were appointed, some of the committee members are not designated in a conflict of interest code.  The committee members are not designated in the district's conflict of interest code.


While the committee's recommendations may be rejected by the district, the district board may only disapprove the work program by a three-fourths vote of the full district board.  In addition, if the district fails to approve or disapprove the work program within 60 days of receiving the program, the work program is deemed approved.  Contracts which result from the work program are between the district and the recipient of the funds (contractor) as approved pursuant to the proposal submitted.


In addition, the legislation created a technical advisory committee ("TAC") which consists of staff members of the appointing public agencies and the regional ride-sharing agency and advises the committee.  The TAC members are not paid for their work on the committee and some of them are not designated in their own agency's conflict of interest code.  

ANALYSIS

Decision-Making Boards and Commissions


The Act was adopted by the voters in 1974.  The purpose for the disclosure and disqualification provisions of the Act was to ensure that elected and appointed public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, the Act requires that every public official disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 87200-87313.)  Regulation 18700(a)(1) provides that the definition of "public official" includes the following:



(1)  "Member" shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decision-making authority.  A board or commission has decision-making authority whenever:



(A)  It may make a final governmental decision;


(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or  


(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.


Thus, pursuant to the regulation, members of the committee and TAC will be members of a decision-making board or commission if the committee or TAC may make a final governmental decision, may compel or prevent a governmental decision, or makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.


1.  The Mobile Source Air Pollution Reduction Review Committee


You stated that none of these three criteria have been met with respect to either agency.  According to the facts you have provided in your letter, the members of the Mobile Source Air Pollution Reduction Review Committee make recommendations to the district with respect to proposed work programs.  The district may accept or reject the recommendations.  You also stated that the committee cannot compel or prevent the city council from ultimately exercising their independent judgment.  Finally, since only one work program has been proposed to date, you have stated that the district does not have an historic pattern of approving the committee's recommendations without significant modification.  


However, according to the creating legislation, the work program proposed by the committee may only be rejected with a three-fourths vote of the district board.  A similar fact pattern was considered by the Commission in In re Rotman (1987) 10 FPPC Ops. 1.  In Rotman, the Commission considered whether members of redevelopment project area committees were public officials under the Act.  The Commission provided:


We believe that the statutory change requiring a two-thirds vote of the entire membership of the legislative body in order to approve a redevelopment plan for which the project area committee has recommended disapproval, makes the individuals who sit on project area committees "members" of local government agencies.  

* * *


It is apparent that the statutory changes give the project area committees' recommendations a substantial amount of impact.  Subsection (C) of Regulation 18700(a)(1) provides that a board or commission possesses decision-making authority if its recommendations are, and over an extended period of time have been, regularly approved without amendment or modification by another governmental agency.  The concept of this regulation is that if the recommendations of a body have a significant impact upon the ultimate outcome of a decision, the body is considered to possess decision-making authority. 

* * *


The statutory changes assure that recommendations of project area committees will often be approved without significant amendment.  As such, we believe that project area committees possess decision-making authority within the meaning of Regulation 18700(a)(1)(C).  


There does not appear to be a basis to distinguish the analysis and holding in Rotman from the facts you presented.  By statute, the committee's proposed plan may only be rejected by a three-fourths vote of the entire district board.  The proposal may be affirmed by a mere majority, and if the district fails to act in 60 days, the work program is automatically approved.  Consequently, we conclude that the committee is a decision-making body under the Act and that the members of the committee are "public officials" subject to the disclosure and disqualification provisions of the Act.


Please note, as public officials that make or participate in the making of governmental decisions (Regulation 18700 and 18700.1), the members, in addition to being required to disclose economic interests pursuant to a conflict of interest code, are also subject to the disqualification provisions of the Act.  We have enclosed a pamphlet summarizing the Act's conflict-of-interest provisions.  


2.  The Technical Advisory Committee


You stated that none of the criteria in Regulation 18700 apply to the TAC as well.  In addition, the TAC has no ability to bind the committee, but only provides technical advice with respect to the work plan.  Thus, the members of TAC would not be members of a decision-making board or commission.


In addition, the TAC is made up of unpaid members.  Pursuant to Section 82019, unsalaried members of any board or commission which serves a solely advisory function are not "designated employees."  Consequently, it does not appear that the members of the TAC will be subject to the disclosure and disqualification provisions of the Act by virtue of their membership in the TAC.  

