




May 19, 1992

Sandra S. Faithfull

City Attorney

455 E. Calaveras Blvd.

Milpitas, CA  95035






Re:  Your Request for Informal Assistance







Our File No. I-92-214

Dear Ms. Faithfull:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Milpitas Vice Mayor James Lawson and Councilmember Barbara Lee, and City of Milpitas Planning Commissioners Urmas Meri, Annell Spencer and Patricia Dixon under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Although you have requested formal advice, you seek general guidance regarding various decisions pending before the public officials.  Accordingly, your request is general in nature and we provide you with informal assistance pursuant to the provisions of Regulation 18329.

Our response is prospective in nature and we make no comments regarding past conduct.

QUESTION


Under the conflict-of-interest provisions of the Act, does the "public generally" exception allow the aforementioned officials to participate in decisions regarding the proposed general plan amendment and Hillside Ordinance revisions?

CONCLUSION


The population in the immediate vicinity of the Hillside is not sufficiently large to constitute the "public generally."  Accordingly, if it is reasonably foreseeable that the pending decisions will have a material financial effect on the officials' interests in real property, their disqualification will be required.

FACTS


The City of Milpitas is in the process of implementing a general plan amendment, zone change, and zoning ordinance revisions for the Hillside area.  The officials on whose behalf you seek our advice own residences situated beyond 300 feet but within 2,500 feet of the Hillside boundary.  You have advised us that these homes are situated in established subdivisions and have no unique characteristics which would be affected by the proposed changes.  


The City of Milpitas has a population of approximately 52,000 and is 13.6 square miles.  Approximately 5,471 persons reside within 2,500 feet of the Hillside area.  The incorporated Hillside area, as defined by the city's current zoning ordinance, consists of four square miles, three of which are privately owned and one of which is owned by Santa Clara County.  


The development of the hillsides has been a major land use concern for the city.  The major issues related to the development of the Hillside area include density, minimum lot sizes, density transfer credits, open space easements, floor area ratio requirements, and site and architectural controls.


The city council on June 6, 1989, appointed an ad hoc seventeen member Hillside Review Committee whose task was to review the city's Hillside development regulations and make recommendations for proposed changes.  After meeting over forty times during a two and one-half year period, the majority of the committee forwarded a report to the city council.  A minority report was also prepared and sent to the city council on

September 3, 1991.  The city council directed the planning commission to hold public hearings and make recommendations on the Hillside Review Committee's report.  These hearings occurred in October and November, 1991.  On January 21, 1992, the city council directed the planning commission to set a hearing on the proposed general plan amendment and Hillside Ordinance text amendments.


At the January 21, 1992, meeting, the city council directed the city attorney to prepare an interim ordinance imposing a moratorium on the acceptance of all applications for development in the Hillside area.  Ordinance No. 38.668 was adopted as an urgency measure on January 23, 1992.  The moratorium was subsequently extended to January 23, 1993, by Ordinance No. 38.669 adopted on March 3, 1992.  The proposed general plan amendment, zone change, and ordinance revisions were scheduled for a hearing before the planning commission on March 30, 1992.  At that time, the planning commission continued the matter pending our review.

ANALYSIS


As you correctly state in your request for advice, the Act was enacted to ensure that public officials, whether elected or appointed, perform their official duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  The officials on whose behalf you seek our advice have interests in real property.  Accordingly, if it is reasonably foreseeably that the city officials' interests in real property will be affected materially by the pending decisions, disqualification is required unless the effect of the decisions on the officials' real property interests will not be distinguishable from the effect of the decision on the "public generally."

Materiality


When it is reasonably foreseeable that an official's interest in real property will be affected indirectly by a governmental decision, the appropriate standard for assessing materiality is that of Regulation 18702.3.  All the officials on whose behalf you seek our advice have residences beyond 300 feet but within 2,500 feet of the Hillside area.  The appropriate standard for determining materiality when an official's interest in real property is located outside a radius of 300 feet but within a radius of 2,500 feet from the property which is the subject of the decision, is that of Regulation 18702.3(a)(3) which states that the effect of a decision is material if the decision will have a reasonably foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


Accordingly, you must determine whether the public officials' interests in real property will be affected materially by decisions regarding the Hillside area by applying these monetary standards.  Factors that must be considered in making this determination include, but are not limited to:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that 

the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.





Regulation 18702.3(d).

Public Generally



Even if you determine that the officials' interests in real property will be affected materially, disqualification is only required if the effect of the pending decisions regarding the Hillside area on the officials' real property interests will be distinguishable from the effect on the public generally.


You have asked us to determine whether the "public generally" exception would apply to enable the public officials on whose behalf you seek our advice to participate in the pending decisions.  We are enclosing a general discussion of the "public generally" exception for your review. 


It appears from your facts that the "public generally" exception would not be applicable.  Only a small fraction of the population (5,471 or approximately 10-percent) is located within 2,500 feet of the Hillside area.  Property further removed from the Hillside area would not be affected in the same manner as property in closer proximity to the Hillside area.  For example, you have indicated that the Hillside area is a unique, scenic asset.  Undoubtedly, a home located immediately adjacent to this scenic asset is likely to be affected by decisions regarding the Hillside area in a manner which is distinguishable from the effect on residents who are located at a greater distance from the Hillside area.  Therefore, the "public generally" does not apply to the officials' interests in real property.  


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division

Enclosures
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