




May 5, 1992

Wallace R. Peck 

Jennings, Engstrand and Henrikson 

501 West Broadway, Suite 1400

San Diego, CA  92101-3541






Re:
Your Request for Informal Assistance

Our File No. I-92-215

Dear Mr. Peck:


This is in response to your letter requesting advice on behalf of Ronald R. Wild with respect to his duties as a member of the Rainbow Municipal Water District Board of Directors pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request concerns a general question of application of the provisions of the Act, we are treating your request as one for informal assistance.

QUESTIONS


1.  May Director Wild participate in the district's consideration of water rates for the district?


2.  May Director Wild participate in the district's consideration of water conservation measures?

CONCLUSIONS


1.  Director Wild may participate in decisions to adjust rates by the same percentage or across-the-board-factor for all classes, because the decision will affect the public generally in the same manner as it will affect the director.  This conclusion would not apply to decisions to adopt or adjust a particular rate or charge structure or to make any other change regarding water rates or sewer service charges which does not equally affect all classes of customers.


2.  Director Wild may not participate in the district's consideration of water conservation measures if the decisions will have a material financial effect on Mr. Wild's farming business, real property, personal expenses, income, assets, or liabilities.  We do not have specific facts about the measures to determine if the "public generally" exception applies.

FACTS


The Rainbow Municipal Water District (the "district") is a municipal water district governed by a five-person board of directors.  The district supplies water throughout a 77 square mile territory.  Forty-eight percent of the users purchase the water for agricultural purposes.  


Each board member owns property within the district.  The members are elected to represent specific regions in the city.  Director Ronald F. Wild owns 140 acres of land used for agricultural purposes for which he purchased 381 acre feet of water in 1990-91.  This amount constituted 1.2 percent of the district's total water deliveries and resulted in Mr. Wild being the fourth largest water user in the district.

ANALYSIS


The conflict-of-interest provisions of the Act prohibit any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any of the official's economic interests.  Section 87103 provides that an official has an economic interest in:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  





Section 87103(a), (b) and (c).


Mr. Wild owns 140 acres in the district on which he grows avocados and citrus for sale.  Thus, the property and the farm, as a business entity, are both economic interests of Mr. Wild.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Clearly, both water conservation measures and the increase or decrease of water rates will foreseeably affect Mr. Wild's economic interests.  However, for an economic interest to be disqualifying with respect to a specific governmental decision, the decision must also have a material financial effect on the economic interest.

Water Rate Decisions


According to Regulation 18702.1(a)(3)(C), the effect of a decision involving the imposition of taxes or fees assessed or imposed on property is deemed to be material.  A decision on modification of water rates is a decision involving the modification of fees or taxes on property.  You have asked whether the "public generally" exception would still permit Mr. Wild to participate in the decisions in question.  


Public officials with financial interests that will be materially affected by a decision may participate in the decision if the effect on their economic interests is not distinguishable from the effect on the public generally.  (Regulation 18703.)  


For the "public generally" exception to apply, a decision must satisfy both of the following standards:


1.  The decision must affect a significant segment of the public in substantially the same manner.  The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  


2.  The decision must affect the official's interests in substantially the same manner as it would affect the significant segment of the public.  (Regulation 18703.)  


According to your facts, board decisions will generally affect a significant segment of the district in substantially the same manner.  However, the effect on Mr. Wild will be substantially different than the effect on the majority of the population of the district due to his large property holdings.  Since only persons purchasing approximately the same amount of water as Mr. Wild would be affected in the same manner, the "public generally" exception would only apply to Mr. Wild if the number of landowners purchasing approximately the same amount of water constituted a significant segment of the whole district.  


However, in 1981, the Commission considered the application of the "public generally" exception to water rate decisions with respect to across-the-board changes in the rate schedules (in contrast to decisions that affect the rate structure itself).  The Commission adopted the following rule  concerning application of the "public generally" exception:


An investment, interest in real property, income or source of income of a designated employee shall not be a basis for disqualification...where such interest will foreseeably be affected only by the decision to fix an ad valorem property tax rate or to adopt rate schedules in water rates or sewer service charges, which adjust rates by the same percentage or across-the-board-factor for all classes, but only after the underlying rate or charge structure has been adopted or amended.  This provision would not apply to decisions to adopt or adjust a particular rate or charge structure or to make any other change regarding water rates or sewer service charges which does not equally affect all classes of customers.


Thus, where the decision in question falls within the narrow exception set forth above, all the members may participate in the decision.

Water Conservation Decisions


Decisions on a water conservation program would not be a fee or tax on property, and would not constitute a decision directly affecting Mr. Wild's economic interests pursuant to Regulation 18702.1.  However, such decisions could still be disqualifying under a variety of circumstances:


1.  The decision may have a material financial effect on Mr. Wild's farming business pursuant to Regulation 18702.2;


2.  The decision may have a material financial effect on the value of Mr. Wild's real property pursuant to Regulation 18702.3(c); or, 


3.  The decision may cause the personal expenses, income, assets, or liabilities of Mr. Wild to increase or decrease by $250 or more.  (Regulation 18702.1(a)(4); Torrance Advice Letter, No. I-89-142.)  


However, as stated above, an official with a disqualifying financial interest may still participate in a governmental decision if the effect on the official is indistinguishable from the effect on the public generally.  We do not have sufficient facts about the specific decision relating to water conservation that may be considered or the effects of the decisions to determine if Mr. Wild's economic interests will be materially affected or if the "public generally" exception will apply.  We must leave these factual determinations to you on a decision-by-decision basis.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division

