




June 2, 1992

Annell Spencer

1062 Nicklaus Ave.

Milpitas, CA  95035






Re:  Your Request for Informal Assistance







Our File No. I-92-216

Dear Ms. Spencer:


This letter is in response to your request for advice concerning your duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request is general in nature.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.  Our response is prospective in nature.  We make no comments regarding past conduct.

QUESTIONS


1.  Under the conflict-of-interest provisions of the Act, may you participate in governmental decisions regarding a general plan amendment for a Hillside Ordinance.


2.  Do the conflict-of-interest provisions of the Act apply to advisory votes and recommendations at the planning commission level?

CONCLUSIONS


1.  Under the conflict-of-interest provisions of the Act, you may not participate in governmental decisions which will have a reasonably foreseeable material financial effect on your economic interests which is distinguishable from the effect of the decisions on the public generally.  Accordingly, because your home is located within 2,500 feet of the proposed Hillside development, you must abstain from participating in any decision of the planning commission which will affect the value of your home by $10,000 or more, or its rental value by $1,000 or more.


2.  The conflict-of-interest provisions of the Act apply not only to formal votes of a public official but also to advisory votes and recommendations.

FACTS


You are a planning commissioner for the City of Milpitas.  For several years your husband and you have owned a home which is situated approximately 350 to 360 feet from the Hillside boundary.  The Hillside zone within 2,500 feet of your home is now almost entirely developed.


You seek our advice to determine whether you may participate in governmental decisions which may change the current Hillside Ordinance.  You also wish to determine whether the conflict-of-interest provisions of the Act prohibit your participation in advisory votes and recommendations at the planning commission level, or whether these provisions only apply at the time of a formal vote for adoption of an ordinance.

ANALYSIS

Question 1


The Act requires public officials to disqualify themselves from participating in governmental decisions in which they know or have reason to know they have a financial interest.  (Section 87100.)  As a planning commissioner, you are a public official.  (Section 82048.)


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.






Section 87103.


You own a home which is located beyond a radius of 300 feet but within 2,500 feet of the Hillside area which is the focus of the pending governmental decisions.  For purposes of our analysis, we assume that your home is worth $1,000 or more.  If it is reasonably foreseeable that the pending decisions will have a financial effect on your home, your disqualification may be required. 

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


Because of the proximity of your home to the Hillside area, if would appear that decisions regarding traffic, density, building limitations, and similar decisions would have a financial effect on your real property interests located within 2,500 feet of the Hillside boundary.  However, we have insufficient facts to make this determination.  If you determine that it is reasonably foreseeable that decisions regarding the Hillside area will have a financial effect on your home, you must next determine whether the effect will be material.

Materiality


When an official's economic interests in real property will be affected indirectly by a governmental decision, the appropriate standard for assessing materiality is that of Regulation 18702.3(a)(3).  Pursuant to the terms of this regulation, the financial effect of a decision is material if the decision will have a reasonably foreseeable financial effect on the real property of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


Accordingly, you must determine whether the pending decisions regarding the Hillside area will affect your home in the above sums.  Factors which must be considered in making this determination include, but are not limited to:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.





Regulation 18702.3(d).

Public Generally


Even if you determine that your interests in real property will be affected materially by the pending decisions, your disqualification is only required if the effect of the pending decisions on your home will be distinguishable from the effect on the public generally.  However, based on information provided by the city attorney of the City of Milpitas,we have concluded that the "public generally" exception does not apply to residents of Milpitas located within 2,500 feet of the Hillside area.  

Question 2


You have also asked whether the conflict-of-interest provisions of the Act apply to advisory votes and recommendations at the planning commission level.  As stated above, the Act prohibits the participation of public officials in governmental decisions which will have a reasonably foreseeable material financial effect on their economic interests.  (Section 87103.)  A public official participates in a governmental decision within the meaning of Section 87103 whenever the official advises or makes recommendations to the decision maker.  (Regulation 18700(c)(2).)  


The planning commission advises and makes recommendations to the city council.  Accordingly, advisory votes and recommendations at the planning commission level constitute the making of a governmental decision.  These activities are subject to the conflict-of-interest provisions of the Act.  Thus, whenever it is reasonably foreseeable that your real property interests will be affected materially by an advisory vote or other recommendation of the planning commission, you must abstain from participating in the decision.  


For your convenience, we are enclosing a general discussion of what constitutes making, participating in making, or attempting to influence a governmental decision.  Please note that at page 2 of this enclosure, there is a general discussion of the provisions of Regulation 18700.1.  This regulation allows the participation of an otherwise disqualified public official to represent his or her own interests in real property.  Accordingly, pursuant to this limited exception, you may appear before the planning commission as a member of the public to discuss the proposed Hillside Ordinance as that ordinance and related decisions will affect your interest in your home.    


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\

