




April 29, 1992

Jack White

City Attorney

City of Anaheim

200 South Anaheim Boulevard

Suite 356

Anaheim, CA  92805






Re:
Your Request for Informal Assistance


Our File No. I-92-218

Dear Mr. White:


This is in response to your letter requesting advice on behalf of public officials of the City of Anaheim, including city councilmembers, the city manager, and other employees of the city regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since you have asked general questions regarding these local public officials, and you have not named a specific elected official on whose behalf you have requested this advice, we provide the following informal responses to your questions.  


Please be aware that advice letters are based on the particular facts and circumstances of each situation.  Thus, these responses to your hypothetical questions may not be applicable to a particular factual situation.  

QUESTIONS


1.  Are complimentary admission tickets to Disneyland provided directly by the Walt Disney Company ("Disney") to third parties at the suggestion or recommendation of members of the Anaheim City Council deemed to be in-kind campaign contributions or gifts by Disney to those city councilmembers for purposes of the Act?


2.  Are complimentary admission tickets to Disneyland provided directly by Disney to third parties at the suggestion or recommendation of the Anaheim City Manager or his or her clerical staff deemed gifts by Disney to the Anaheim City Manager for purposes of the Act?  


3.  Does the answer to number 2 above depend upon whether the Anaheim City Manager has personal knowledge of, or screens, such suggestions or recommendations?


4.  Is the answer to number 2 above different if the public official or employee of the City of Anaheim, who is the recipient of the complimentary tickets, is subject to the disclosure and disqualification requirements of the Act?


5.  If the answers to numbers 1 and 2 above are in the affirmative and the Commission treats the complimentary admission tickets to Disneyland as gifts to the requesting or recommending public officials, may the affected Anaheim public officials be permitted to cure the problem of potential disqualification and of violation of the gift limits by reimbursing Disneyland, if that is their desire, and have such repayments fall within the thirty-day reimbursement period provided by Regulation 18726.1?

CONCLUSIONS


1 and 2.  Under the facts provided, we conclude that complimentary admission tickets to Disneyland which are provided by the Walt Disney Company to third parties such as family members, friends and constituents at the suggestion, recommendation, or request of members of the Anaheim City Council or the Anaheim City Manager are deemed to be gifts from the Walt Disney Company to those city officials for purposes of the gift limits as well as for the disclosure and disqualification provisions of the Act.  


However, a "protocol exception" exists where free tickets to Disneyland are provided to individuals such as other public officials or visiting dignitaries, or to groups such as schools or charitable organizations, at the recommendation or request of members of the Anaheim City Council or Anaheim City Manager acting in their official capacity.  In that situation, the tickets will not be treated as gifts to the city councilmembers or the city manager.  


Please note that the "protocol exception" will not apply to Anaheim city officials or their agents who gain actual physical possession or have discretion and control over the distribution of the complimentary tickets to Disneyland.  In such a case, the free tickets provided by Anaheim city officials to other public officials and visiting dignitaries, for example, will also be treated as gifts to those city officials.  (See Urch Advice Letter, No. A-91-391 referenced in footnote 6.)


3.  The answer is no.  Presumably the clerical staff are merely carrying out their job duties at the direction, and under the control of the city manager.  As such, the clerical staff are agents of the city manager.  Thus, whether the city manager screens, or has personal knowledge of, the recommendations made by his or her clerical staff does not alter our conclusion set forth above in response to Questions 1 and 2. 


4.  The answer is yes.  It would make a difference if the city manager's office is acting as an intermediary for a gift when the city manager or a member of his clerical staff transmits requests or recommendations for complimentary tickets to Disneyland for other city personnel and these other city personnel are public officials subject to the disclosure and disqualification provisions of the Act.  


5.  Because of possible confusion concerning whether tickets left for third parties (excluding tickets for family members and friends) at Disneyland's "Will Call" window at the recommendation of Anaheim public officials are gifts to those city officials, we  will permit those city officials to return the tickets or reimburse Disney for the value of the tickets within 30 days of issuance of this letter (for tickets received or distributed by Anaheim public officials within 12 months preceding the date of this letter).  If that action is taken, we will not consider the tickets to be gifts to the officials.  On the other hand, gifts of tickets which have been received in the past and which are not returned or reimbursed to Disney following issuance of this letter may trigger an official's disqualification.  For purposes of disqualification, the same applies, of course, to gifts of tickets worth $250 or more which are received and accepted in the future.

FACTS


One of the business entities owned by the Walt Disney Company is Disneyland, a leading California tourist attraction which is visited by millions of guests each year.  It is your understanding that the Walt Disney Company provides over 300,000 free admission tickets each year to a wide variety of individuals, nonprofit organizations, media groups, and charities.  


Occasionally, public officials, including Anaheim City Councilmembers, the Anaheim City Manager, the Governor's office, and other state and federal officers, either request that Walt Disney Company provide them with complimentary tickets for their own use or the use of their friends, or recommend that Walt Disney Company provide third parties with complimentary tickets to Disneyland.  In your letter you indicate that these third parties include charities, VIPs, community groups, constituents, and other individuals.  


Apparently public officials are not the only persons who request complimentary tickets for themselves and their friends or who recommend that complimentary tickets be provided to third parties.  You also state in your letter that other persons or categories of persons who request complimentary tickets for themselves or for third parties include media executives, media personalities, entertainment executives, entertainment personalities, charitable organizations, community organizations, sports teams, and school leaders.


You inform us that the Walt Disney Company itself determines whether it will honor, modify, or reject the recommendation of a public official or other requestor for complimentary tickets for third parties.  If Disney elects to honor an official's recommendation and provide free admission tickets to the recommended group or individual, it leaves the tickets at its "Will Call" window in the name of that group or individual.  The recommending party does not determine whether the free tickets will be issued to the third party, does not handle the tickets, and could not themselves pick up the tickets at the "Will Call" window since the tickets are held in the name of the third party recipient.  


The Anaheim City Manager and his staff also make recommendations to the Walt Disney Company that it provide complimentary admission tickets to third parties.  These third parties include residents and businesses within the City of Anaheim, residents and businesses in other communities, and public officials from other communities.  


In addition, as a convenience to the Walt Disney Company, the clerical staff in the Anaheim City Manager's office transmits requests or recommendations for complimentary tickets for all the nonelected public officials and employees of the City of Anaheim.  You state that the Anaheim City Manager does not personally review or approve such requests except in unusual circumstances.  Many of the city's nonelected public officials and employees who request complimentary tickets through the Anaheim City Manager's office are also subject to the disclosure and disqualification requirements of the Act.  Disney currently records such requests as coming from the Anaheim City Manager and not from the recipient or recommending Anaheim public officials or employees.


After the end of each calendar year, Disneyland provides to the Anaheim City Councilmembers and to the Anaheim City Manager a statement reflecting the value of each Disneyland special event attended by such public officials and the value of all regular complimentary admission tickets provided to such officials for their personal or discretionary use.  Disneyland sends this information to assist the city's public officials in preparing "Schedule F" of their respective annual Statements of Economic Interests.  Recently, Disneyland additionally began including on this statement the number of complimentary tickets that were left for third parties at Disneyland's "Will Call" window in response to recommendations received from the public official or the public official's office.

ANALYSIS


Pursuant to the Act, every public official must disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  A "public official" is defined broadly to include every natural person who is a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  Section 87207 provides that a public official must disclose the name and address of each source of gifts of $50 or more in value, the amount and the date on which the gift was received, and a general description of the business activity of the donor.


Moreover, Section 87100 prohibits any public official at any level of state or local government from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  (Section 87100.)  


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e).)


And finally, the Act now imposes gift and honoraria limits with respect to local elected officers.  Section 89501 provides:


No local elected officeholder shall accept any honoraria for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering, or any gifts, from any single source, which is in excess of one thousand dollars ($1,000), in any calendar year, except reimbursement for actual travel expenses and reasonable subsistence in connection therewith.


Section 82028(a) defines a "gift" as:


[A]ny payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.





(Emphasis added.)


You have asked a series of general questions concerning the characterization of free admission tickets to Disneyland, and if the tickets are deemed to be gifts, the identity of the donee under various circumstances.  At the outset of our analysis, we would like to clarify two significant points.  


First, your letter distinguishes between elected and nonelected public officials.  The Act makes no such distinction for financial disclosure or disqualification purposes.  The definition of "public official" includes elected and nonelected officials.  The term public official includes every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  Thus, the issue of whether or not the Disneyland tickets discussed herein are gifts does not turn on the elected or nonelected status of the concerned public officials.


Second, all the questions addressed in your letter concern application of the Act's disclosure and disqualification provisions.  If, however, the recipient of Disneyland's complimentary tickets is a local elected official, such as a city councilmember, and the tickets are deemed to be gifts to the local elected official, we would remind you that such a city official is also subject to the gift limits described in Section 89501 above.


Questions 1 and 2:  Are complimentary admission tickets to Disneyland deemed to be gifts or in-kind contributions to a recipient official?  This question was asked in a prior Commission Opinion, In re Hopkins (1977) 3 FPPC 107 by the former Anaheim City Attorney, William Hopkins, also on behalf of the members of the Anaheim City Council and other city officials. 


In Hopkins, the city attorney asked if items such as complimentary tickets and free annual passes to, for example, tourist attractions such as Disneyland, must be reported as gifts on the officials' Statements of Economic Interests.  The Commission answered in the affirmative:


Section 82028 defines `gift' to mean `any payment to the extent that consideration of equal or greater value is not received....'  `Payment,' in turn, is defined in Section 82044 to mean `a payment, distribution, transfer, loan advance, deposit, gift or other rendering of money, property, services or anything else of value, whether tangible or intangible.'  (Emphasis added.)  Since the complimentary tickets and free passes entitled the holder to attend specified events without paying the admission price charged to other members of the public, such tickets constitute items of value.  Thus, the tickets are `payments' within the meaning of Section 82044.  Since they are complimentary, we assume that members of the council have not provided equal or greater consideration in return for them.  Accordingly, a complimentary ticket is a gift which must be reported by the recipient on his or her Statement of Economic Interests ....


Our conclusion is bolstered by Section 82030 which specifically provides that income includes any `discount in the price of anything of value unless the discount is available to members of the public without regard to official status.'  In the instant case, the free passes and complimentary tickets provide a discount of the entire purchase price and are made available specifically because of the recipient's official status.

