




June 2, 1992

Harold S. Toppel

East Palo Alto City Attorney

ATKINSON & FARASYN

660 West Dana Street

P. O. Box 279

Mountain View, CA  94042






Re:  Your Request for Advice







Our File No. I-92-220

Dear Mr. Toppel:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Palo Alto Councilmember Nevida Butler under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request is general in nature and seeks guidance regarding various governmental decisions which will be before the city council in the near future.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTIONS


1.  Is Ms. Butler disqualified from participating in decisions relating to the acquisition by the redevelopment agency of property owned by her employer?


2.  May Ms. Butler participate in decisions relating to the acquisition of other parcels within the project area which are not owned by her employer?


3.  May Ms. Butler participate in decisions to adopt or amend the general relocation plan pertaining to the entire project area?


4.  May Ms. Butler participate in decisions regarding case-by-case determinations on relocation benefits claimed by occupants of the project area (other than her employer) based upon the provisions of the adopted relocation plan?


5.  May Ms. Butler participate in decisions regarding modifications to the approved development project, such as changes in land use and structure design?


6.  May Ms. Butler participate in decisions concerning implementation and administration of the approved development project, such as approval of agreements with consultants and other agencies?

CONCLUSIONS


1.  Ms. Butler must disqualify herself and abstain from participating in decisions relating to the acquisition by the redevelopment agency of property owned by her employer.


2 - 6.  Ms. Butler must disqualify herself and abstain from participating in any governmental decision which will have a reasonably foreseeable material financial effect on her employer.  This determination must be made on a case-by-case basis.   

FACTS


Councilmember Butler is employed as a full time salaried staff employee of a nonprofit corporation which has qualified for tax exemption status under Section 501(c)(3) of the Internal Revenue Code.  The main activity of the corporation is the distribution of food and clothing to homeless and indigent persons in and around the City of East Palo Alto.  The corporation is managed by a seventeen-member board of directors, all of whom are volunteers.  Ms. Butler is not a member of the board of directors, and she does not have any ownership, proprietary, or other interest in the organization beyond her position as a salaried employee.  The nonprofit corporation has gross annual receipts of approximately $300,000.


The members of the East Palo Alto City Council also serve as the members of the East Palo Alto Redevelopment Agency.  The city council and the redevelopment agency have established the University Circle Redevelopment Project Area.  The redevelopment agency intends to acquire the land in the project area through negotiation and eminent domain proceedings.  At a later date, current occupants will be relocated, the land will be transferred to a developer, existing public streets within the project area will be abandoned, and construction will begin.


The nonprofit corporation which employs Ms. Butler owns a parcel of land within the University Circle Redevelopment Project Area.  This parcel represents 1 out of a total of 37 parcels of land to be acquired by the redevelopment agency.  The nonprofit corporation will be entitled to relocation benefits provided by law, in addition to compensation for the fair market value of its real property.


A.  Acquisition of Real Property by the Redevelopment Agency


In order to acquire each parcel of land within the project area, the redevelopment agency will authorize the initiation of negotiations with the respective property owners, commencing with the presentation to each individual owner of an offer to purchase, based upon the appraised value of the owner's property.  If a negotiated purchase is not accomplished, the redevelopment agency will have to adopt a Resolution of Necessity for the conduct of eminent domain proceedings.


The acquisition of each parcel within the project area is a separate transaction.  The redevelopment agency has a legal obligation to pay the fair market value for each parcel, as determined by independent appraisal.  Because the various parcels within the project area have different uses, sizes, physical improvements, and adjustments to value due to factors such as contamination from toxic materials, the amount paid for one parcel does not necessarily have an economic effect upon the amount paid for another parcel.  


B.  Relocation of Existing Occupants


The acquisition and development of the University Circle Project Area will require the relocation of approximately 58 commercial establishments and the occupants of approximately 73 residential units.  The nonprofit corporation which employs Councilmember Butler has been included in the group of "commercial establishments" for purposes of determining relocation benefits.


The redevelopment agency is required by law to adopt a relocation plan establishing benefits and procedures for occupants of the project area who will be displaced by the development.  The nature and amount of financial and other relocation benefits will be governed by statutory provisions set forth in the Government Code and guidelines adopted thereunder by the State Department of Housing and Community Development.  A portion of the project area will be transferred to Caltrans for freeway purposes.  Thus, the federal relocation guidelines will also be applicable.


The redevelopment agency will adopt or amend the general relocation plan.  The plan contains dollar amounts and descriptions of moving costs and expenses that are payable to businesses and nonprofit organizations which are forced to relocate.  These amounts and descriptions are derived from the state and federal law and guidelines.  The benefits are intended to pay or reimburse the occupant for the cost of the relocation so as to avoid any increase in expenses resulting from the displacement.  The general rules apply equally to all of the occupants of the project area.  The redevelopment agency has authority to increase the benefits and to resolve disputes and make interpretations concerning entitlement.  These matters would be handled on a case-by-case basis.


C.  Modification of Project Land Uses and Design


The approved development project includes two parcels to be improved with high-rise office structures and a third parcel to be improved with a hotel.  However, alternative proposals may be considered for these parcels.  Any change in the land use for these parcels would require an amendment to the specific plan for the project area and corresponding amendments to the Planned Unit Development permit and development agreements.  These changes will have no economic effect upon the acquisition of the property owned by Ms. Butler's employer or the relocation benefits payable to this nonprofit corporation.


D.  Miscellaneous Decisions


Implementation of the approved project may involve various miscellaneous decisions, including the following:


1.  Granting or modification of agreements with project consultants.  For example, the redevelopment agency has existing contracts with an acquisition consultant, a relocation consultant, special legal counsel, and a planning consultant.


2.  Cooperative agreements with Caltrans for the reconstruction of a freeway interchange, which is included as part of the development project.


3.  Professional service agreements with the County of San Mateo for the performance of services on behalf of Caltrans for acquisition of right-of-way.


4.  Cooperative agreements with other public agencies and utilities pertaining to the construction of public improvements required to service the development or mitigate impacts from the project.


It is your belief that the implementing actions and agreements, such as those listed above, will not have an economic effect upon the nonprofit corporation which employs Ms. Butler.


As the city attorney for the City of East Palo Alto, you seek our advice to determine whether the conflict-of-interest provisions of the Act require Ms. Butler to disqualify herself from participating in the pending governmental decisions described above.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  As a city councilmember, 

Ms. Butler is a public official.  (Section 82048.)

Making, Participating in Making, or Attempting to Influence a Governmental Decision


A public official makes a governmental decision or participates in the making of a governmental decision whenever the public official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18700(b).)  Additionally, a public official participates in a governmental decision when, acting within the authority of his or her position, the public official:


(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)  Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:

