




June 1, 1992

Sarah Reynoso

City of Berkeley

Office of City Attorney

Civic Center Building

2180 Milvia Street

Berkeley, CA  94704






Re:
Your Request for Informal Assistance

Our File No. I-92-222

Dear Ms. Reynoso:


This is in response to your letter requesting informal assistance with respect to the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please be aware that the Commission's written advice is the application of the law to a particular set of facts.  Since at this time it appears that your questions are hypothetical in nature, we are providing the following informal guidelines with respect to your question.  

FACTS


You have asked whether a proposed plan of the City of Berkeley using public officials and designated employees to report public work problems in the jurisdiction could result in the public officials' making, participating in making, or using their official positions to influence a governmental decision in which they may have a financial interest.  Under the program, Assistant City Managers in Berkeley and Department Directors will be assigned a region of the city for which they will be responsible to report deficiencies such as potholes, overgrown vegetation, etc.  The recommendations will be submitted to the city's public works department to be corrected.  In many cases, the region of the city assigned to a specific official will be the region in which the official lives.  The official that makes the most reports will receive an award from the city.  

DISCUSSION

Scope of Discussion


Section 87100 provides:


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


Pursuant to Section 87100 the only time the issue addressed in this letter will be relevant will be when the action in question, the reporting of the defect, will have a foreseeable and material financial effect on the official's interest.  In all other cases, whether the activity constitutes the making, participating in making or influencing a governmental decision is not relevant since participating will not be restricted by the conflict-of-interest provisions of Act.


Thus, the potential for a conflict of interest will be most common where the recommendation to the public works department involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities adjacent to the official's property or within 300 feet.  (See generally, Regulation 18702.3.)  A program which excluded these types of recommendations would avoid these potential conflicts of interest.    


In this context, you have asked what constitutes making, participating in making or attempting to use an official's position to influence a governmental decision.  These terms have been broadly interpreted in furtherance of the goals of the Act.  

1.  Making a Governmental Decision


A public official "makes a governmental decision," when he or she, acting within the authority of his or her office:  (1) votes on a matter; (2) appoints a person; (3) obligates or commits his or her agency to any course of action; (4) enters into any contractual agreement on behalf of his or her agency; or, (5) determines not to act, within the meaning of sub-paragraphs (1), (2), (3) or (4).  (Regulation 18700(b).)


According to your facts, the program in question will not require that any of the public officials in question do any of the actions set forth in Regulation 18700(b).

2.  Participating in the Making of a Governmental Decision 


A public official or designated employee "participates in the making of a governmental decision" when, acting within the authority of his or her position, he or she:  (1) negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or (2) advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.  (Regulation 18700(c).)


According to your facts, the officials will not be negotiating on behalf of the agency.  Although the officials will make recommendations to the public works department, it appears that there will be significant intervening substantive review of the recommendations by the public works department.  Thus, it does not appear that any of the provisions of 18700(c) apply.

3.  Influencing a Governmental Decision


Finally, a public official is prohibited from attempting to influence a governmental decision.  Regulation 18700.1(a) provides that with regard to a governmental decision which is within or before the official's agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  


While it is impossible to make a definitive determination of whether the definition applies in the abstract, according to the facts you presented, the various officials involved in the program do appear to be influencing the actions of the city.  The officials will contact city staff with respect to problems in the city.  The officials will be reporting the problem as a part of their official duties and will be taking on the responsibility to report by virtue of their official status.  Reporting the deficiency will be for the purpose of influencing the city to correct the problem, which is the purpose of the program.  Consequently, the city officials appear to be influencing the decisions of their own agency.


However, the Act does provide an exception to this broad definition.  Regulation 18700.1(b)(1) provides that an otherwise disqualified official may represent his or her own personal interest in real property in the same manner as any other member of the general public.  (Larsen Advice Letter, No. A-87-151.)  Thus, if an official were to report a defect near the official's property in the same manner as any other member of the public, according to Regulation 18700.1(b)(1), the official would not be influencing a decision.  


In light of this definition and the exception in Regulation 18700.1(b)(1), it appears the program you describe could be tailored to avoid the influencing of decisions where there is a conflict of interest.  First, as stated above, the program could require that officials refrain from making recommendations concerning the area within 300 feet of their property.  


Alternatively, the officials would not be attempting to influence a governmental decision under the following circumstances:  


1.  The officials do not communicate their recommendations directly to the department of public works or any member, officer, employee or consultant of the public works department;


2.  The officials' recommendations are merely adding to a list of needed work maintained by the public works department, along with recommendations of the general public; and,


3.  The recommendations of the officials are not treated any differently than the recommendations of members of the general public.  The recommendations are not distinguished by identifying the source of the recommendation.  The recommendations are not afforded any special treatment or prioritized.  


Under these circumstances the officials would not be using their official positions to influence the decision.


I trust this general discussion will be useful.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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