November 23, 1992

John Glenn

36601 Cuenca Court

Fremont, California  94536

Re:  Your Request for Advice

                        Our File No. I-92-225

Dear Mr. Glenn:


You have requested advice concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act") to your duties as a member of the Board of Directors of the San Francisco Bay Area Rapid Transit District ("BART").


Since your letter does not seek advice regarding a specific pending governmental decision, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329. 

QUESTION


Under the Act, may you participate in decisions regarding the various construction contracts for the extension of the BART system in San Mateo County?

CONCLUSION


You may participate in the decisions regarding the various construction contracts for the BART extension only if there will not be a reasonably foreseeable material financial effect upon either your business, John Glenn Adjusters, or upon the San Mateo County Transit District ("SamTrans").

FACTS


You are the sole owner of John Glenn Adjusters and Administrators ("Adjusters"), an insurance adjusting business.  During the past twelve months your business has received more than $250 in income for insurance adjusting services under contract with SamTrans.  SamTrans has been a client for approximately ten years.


BART and SamTrans have entered into a "Comprehensive Agreement Pertaining to BART System Extensions."  This agreement provides for an extension of BART to the San Francisco International Airport in San Mateo County.  BART is preparing plans and specifications for contracts to extend the system.  Most of these contracts will be awarded pursuant to competitive bidding.  


Pursuant to the comprehensive agreement, BART will pay 75% of the costs from a grant of federal funds and SamTrans will pay a local share of 25%.  SamTrans will also pay a capital contribution to BART, with a series of installments as set forth in the agreement.


Although SamTrans will provide part of the funding for the project, the contracts will be between BART and the individual contractors; SamTrans will not be a party to the contracts.

ANALYSIS


The Act prohibits a public official from making, participating in, or using her official position to influence a governmental decision in which she knows or has reason to know she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of her immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  






Section 87103(a)-(e).


As a public official, you may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on your business or on any source of income of $250 or more within the 12 months prior to the time when the decision is made.  (Section 87103(a), (c) and (d).)  

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at 823.)

Materiality


Since Adjusters derives income of over $250 a year from SamTrans, SamTrans is considered a source of income to you under the Act.  (Section 87103(c).)  If a decision regarding the construction contracts will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on either your business or on a source of income to you, you must disqualify yourself from participating in the decision.  


Therefore, you must determine if it is reasonably foreseeable that Adjusters will be materially affected by any of the construction contracts decisions.  Please consult the following factors in  Regulation 18702.2(g)  to make this determination:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.


In the analysis, you also have to determine if there will be a material financial effect on SamTrans, a non-profit public entity, which is also a source of income to you.  Regulation 18702.5 (copy enclosed) provides the guidelines for determining if the financial effect is material when a nonprofit entity, which is a source of income, is indirectly involved in the decision.  You stated that the construction contracts will be between BART and the individual contractors; SamTrans will not be a party to the contract.  However, under the comprehensive agreement, SamTrans will pay 25% of the contract price.  Thus, SamTrans will be financially affected by the decision.  The question is, will the effect be material.


After review of the appropriate section of the regulations,
 you may participate in the decisions regarding the various construction contracts only if you determine that there will not be a material financial effect on either Adjusters or SamTrans.


I trust that this letter has answered your questions.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill R. Stecher







Counsel, Legal Division
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