July 16, 1992

Terry E. Dixon

City Attorney for the

  City of Laguna Niguel

27821 La Paz Road

Laguna Niguel, CA  92656

Re:  
Your Request for Advice

Our File No. A‑92‑227

Dear Ms. Dixon:

You have requested advice on behalf of the City of Laguna Niguel City Council regarding the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   Your request pertains specifically to Councilmembers Bates, Krembas, Porter and Wilson, who are also named as defendants in a lawsuit against the city.

QUESTIONS
1)  May Councilmembers Bates, Krembas, Porter and Wilson participate in decisions regarding the settlement of a pending lawsuit against the City of Laguna Niguel in which they are also named defendants?

2)  May the four city councilmembers participate in decisions regarding the city paying for their individual defense and indemnification in the lawsuit?

3)  May the four city councilmembers participate in decisions regarding the appointment of a settlement committee? 

CONCLUSIONS
1)  The councilmembers may participate in decisions regarding settlement of the lawsuit against the city, as long as the decisions will not have a material financial effect on the individual councilmembers.

2)  The councilmembers may participate in decisions regarding whether the city may provide for their individual defense and indemnification if the payment of attorneys' fees is considered compensation or terms and conditions of office.  

3)  Since the city council does not have the authority to delegate the decisions regarding settlement of the lawsuit to an advisory committee, and the council would ultimately make the decisions, the analysis and conclusions to questions 1 and 2 would apply.

FACTS
The City of Laguna Niguel was formed on December 1, 1989.  The voters elected a five member city council, consisting of Patricia Bates, Paul Christiansen, James Krembas, Larry Porter and Tom Wilson.  One of the unsuccessful candidates was Eddie Rose.

In October, 1990, Mr. Rose initiated a recall against Councilmembers Bates, Krembas, Porter and Wilson.  The recall terminated in March, 1991, when he failed to obtain a sufficient number of recall petition signatures against any of the four councilmembers to qualify the recall for submission to the voters.

In July, 1991, Mr. Rose filed a claim against the City of Laguna Niguel for $10 million alleging defamation.  His claim was rejected.  On January 23, 1992, Mr. Rose filed a complaint against the City of Laguna Niquel and various defendants which alleged that he was defamed by the various anti‑recall activities and claimed compensatory damages and punitive damages in the amount of $1 million.  Further, he alleged that "most named defendants were and are employees of defendant City of Laguna Niguel and performed the above‑described acts during the course and scope of their employment for the city."  Councilmembers Bates, Krembas, Porter and Wilson were individually named as defendants. 

The defense of the city was tendered to the Southern California Joint Powers Insurance Agency ("SCJPIA"), which is a joint powers agency consisting of a number of cities to provide joint legal defense and indemnification from tort claims.  SCJPIA accepted the defense and retained the law firm of Wood & Morimoto to defend the city.  The named individual defendants are each, at this time, providing for their own defense.

Wood & Morimoto, on behalf of the city, successfully negotiated a proposal whereby Mr. Rose would dismiss the city in return for the city waiving litigation costs and malicious prosecution claims.

The settlement of Mr. Rose's lawsuit against the city with a waiver by the city of defense costs and malicious prosecution claims requires approval by the city council.  The proposed settlement has raised the question of whether the city council should approve the proposed settlement, reject it, or approve a counter‑proposal such as the city agreeing to a waiver of litigation costs and malicious prosecution claims in return for Mr. Rose paying part of the costs incurred by the city.

ANALYSIS
Question 1

Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they have a financial interest.  An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, on a member of the official's immediate family, or on any of the financial interests outlined in Section 87103.  The effect of a governmental decision is also material if the decision will result in the personal expenses, income, assets (other than interest in real property), or liabilities of the official or his or her immediate family increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)  

Therefore, it must be ascertained if the settlement of the lawsuit against the city will foreseeably affect each councilmember by $250 or more.  Your letter concluded that it is not reasonably foreseeable that the settlement decision would have an impact of $250 or more on the individual defendants.  However, if the city settles and is no longer a defendant in the lawsuit, each of the other defendants may be liable for a greater portion of the damages, if the plaintiff prevails.  In addition, without the city in the lawsuit, each defendant may also pay greater legal fees to defend the allegations for punitive damages.  

Since the Commission does not act as a finder of fact in providing advice (In re Ogelsby (1975) 1 FPPC Ops. 71), it is incumbent upon you to make the factual determination.  Accordingly, the councilmembers may only participate in a decision regarding settlement of the lawsuit against the city if the decision will not have a reasonably foreseeable material financial effect on the councilmembers.

Question 2

You have also asked if the four councilmembers may participate in decisions regarding the city paying for their individual defense and indemnification in the lawsuit.  It must be determined whether voting on the matter of providing the councilmembers with a defense constitutes the making of a governmental decision.  Regulation 18700(d)(3) provides in pertinent part that making or participating in the making of a governmental decision does not include:

Actions by public officials, employees, or employee representatives relating to their compensation or the terms or conditions of their employment or contract.

The Commission has determined that it is necessary that public officials be permitted to make and participate in making decisions affecting their own compensation and the terms and conditions of their own employment or contract.  The Schectman Advice Letter (No. A‑87‑226) dealt with the issue of whether city councilmembers, who were named as defendants in a lawsuit, could participate in decisions regarding the city paying for their defense and indemnification.  This letter concluded that Regulations 18700(d)(3) and 18700.1(b)(3) permitted their participation because such decisions concern the councilmembers' compensation or terms and conditions of office. 

In the Smith Advice Letter (No. A‑87‑305), we also advised that where the agency was obligated under state law to indemnify the officials for the defense and payment of claims and judgments, the officials would not have a financial interest and could participate in the deliberations.  However, the Smith letter also discussed that the agency is not required to indemnify its officials for claims for punitive damages for which they are personally liable.  Since the payment of punitive damages is not considered a term or condition of employment, the councilmembers may not participate in any decisions regarding punitive damages. 

Accordingly, if providing the councilmembers with a defense is a component of the terms and conditions of their employment with the city, they may participate in decisions regarding whether the city should provide them with a defense.  Conversely, if providing the councilmembers with a defense is determined not to involve their compensation or conditions of employment because their acts or omissions do not fall within the scope of their public employment, then the councilmembers would be disqualified from participating in decisions regarding whether the city will pay for the cost of their defense.

Question 3

You stated that the council does not have the authority to delegate the decisions regarding the settlement of the lawsuit to an advisory committee.  Therefore, the council would ultimately make the decision on the proposed settlement.  The answers to questions 1 and 2 would still pertain.

Legally Required Participation

If it is determined that the four councilmembers are disqualified from participating in decisions regarding whether the city should settle the lawsuit or whether the city should provide them with a defense, the city council will not have a quorum to discuss such matters.  Section 87101 allows an otherwise disqualified official to participate in a decision if his or her participation is "legally required."  Regulation 18701(a) defines "legally required" participation as follows:

A public official is not legally required to make or to participate in the making of a governmental decision within the meaning of Government Code Section 87101 unless there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.

Regulation 18701(a).

In its Hudson opinion, the Commission recommended that a disqualified official be chosen by "lot or other means of random selection" to make up the necessary quorum.  (See In re Hudson (1978) 4 FPPC Ops. 13, 18.)  Accordingly, two of the four disqualified councilmembers may be selected at random to participate in decisions.  The extent to which the councilmember may participate is set forth in Regulation 18701.  I have also  enclosed an outline which summarizes the regulation for "legally required participation."

I trust this answers your questions.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  Jill Stecher

Counsel, Legal Division
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