

August 28, 1992

Robin Flory

Assistant City Attorney

City of Newport Beach

P.O. Box 1768

Newport Beach, CA  92659-1768



Re:  Your Request for Informal




Assistance




Our File No.  I-92-239

Dear Ms. Flory:


This is in response to your letter requesting advice on behalf of City of Newport Beach Planning Director James Hewicker, concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Your letter states only a general question concerning conflict-of-interest issues and does not mention any specific decision currently pending.  Therefore, we consider your letter a request for informal assistance.

QUESTIONS


1.  Does Mr. Hewicker's position as Chairman of the Board of the Newport Beach City Employee's Credit Union preclude his ability to participate in decisions affecting the Credit Union?


2.  May Mr. Hewicker participate in the specific plan approval process if he steps down as a director of the Credit Union?

CONCLUSIONS


1.  Mr. Hewicker must disqualify himself from participating in decisions affecting the Old Newport Boulevard area which would have a material financial effect on the Credit Union.


2.  If Mr. Hewicker steps down as a director of the Credit Union, he would then be able to participate in decisions affecting the Credit Union.

FACTS


James Hewicker, the Planning Director for the City of Newport Beach, has been a director on the board for the Newport Beach City Employees Federal Credit Union ("Credit Union").  In March of 1992, Mr. Hewicker was elected to the position of Chairman of the Board of Directors.  He receives no compensation or reimbursement for expenses.  Once every three months the Credit Union pays for dinner for the directors at a value of approximately $125 per year.


The Credit Union owns the real property where its offices are located at 425 North Newport Boulevard.  This is in the middle of the area of "Old Newport Boulevard" which has been designated as a Specific Plan Area since 1973.  On February 24, 1992, the city council voted to initiate a general plan amendment to designate a portion of the Old Newport Boulevard Specific Plan Area for "mixed use" (commercial on the first floor and residential on the second).  The area is now zoned strictly commercial.


The city council has approved a number of specific plan areas within the City of Newport Beach.  These plans contain a number of components, including permitted land uses, specific development standards, preferred architectural styles and themes, and proposed public improvements.  Public improvement components for other specific plan areas have included the improvement of streets and sidewalks, installation of landscaping and special theme street lighting and construction of public facilities, such as restrooms.


Planning Director Hewicker is a designated employee under the city's conflict of interest code and needs to know if his position with the Credit Union poses a disqualifying financial interest.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


Under Section 87103, an official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's 

immediate family, or on:



(a)  Any business entity in which the public 


official has a direct or indirect investment worth one thousand dollars ($1,000) or more. 


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


Mr. Hewicker is a director and sits as Chairman of the Newport Beach City Employees Federal Credit Union.   Accordingly, Mr. Hewicker would have to disqualify himself from participating in any governmental decision which could have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the Credit Union.


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


We must next consider whether the decisions will have a material financial effect on the Credit Union.  However, the ultimate determination of whether an effect is material is necessarily a factual determination.  We cannot attempt to predict the monetary effect of the proposed Old Newport Boulevard Specific Area Plan on the Credit Union.  However, we can offer you general guidance.


Commission Regulations 18702.1 and 18702.2 set out the guidelines to follow to determine if decisions will have a material financial effect on the Credit Union, which is a business entity.


For example, Regulation 18702.1 provides that if the decision  would have a direct effect on the Credit Union, Mr. Hewicker would have to disqualify himself from participating in such decision.  The Credit Union would be directly involved in a decision if it initiated the proceeding by filing an application, claim, appeal, or similar request, or is a named party, or is the subject of, the proceeding concerning the decision.


On the other hand, if the Credit Union is indirectly effected by the decision, Commission Regulation 18702.2 addresses when the decision will have a material financial effect.  Under Regulation 18702.2, the test to determine material financial effect is determined by the size of the business entity.  You have not provided facts as to the financial size of the Credit Union.


For example, if the decision is to widen the streets adjacent to the Credit Union, such an improvement would foreseeably increase the value of real property in the area, including that of the Credit Union.  If the Credit Union is a Fortune 500 company, or meets the standards of a Fortune 500 company, the decision to improve the streets must increase the value of the property by $1,000,000 for the effect of the decision to be considered  material.  If the Credit Union is listed on the New York or American Stock Exchange, the decision must increase the value of the property by $250,000 to be material.  Regulation 18702.2 sets out the monetary thresholds for material financial effect on smaller business entities as well.


You have asked if Mr. Hewicker steps down from the position with the Credit Union will he then be able to participate in decisions as Planning Director which will financially affect the Credit Union.  If Mr. Hewicker steps down from his position with the Credit Union, and has no other financial interest in the Credit Union, he would be able to participate in decisions.


I hope the above has been helpful to you.  If you have any questions, or need further assistance, please feel free to call the Commission's legal division at (9l6) 322-5901.




Sincerely,




Jeanette E. Turvill




Political Reform Consultant




Legal Division

JET/jt
