




May 7, 1992

Will Shafroth

Assistant Secretary for

  Land and Coastal Resources

The Resources Agency of California

The Resources Building

Sacramento, CA  95814






Re:  Your Request for Advice


Our File No. A-92-240

Dear Mr. Shafroth:


This is in response to your letter requesting advice on behalf of California Coastal Commissioner Steve MacElvaine concerning his duties under the conflict-of-interest provisions of the Political Reform Act ("Act").  In our telephone conversation of April 22, 1992, you reconfirmed that you were requesting this advice at the behest of Commissioner MacElvaine.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


Does Commissioner MacElvaine have a disqualifying financial interest in decisions affecting Chevron due to a lease agreement between the commissioner and Chevron?

CONCLUSION


Commissioner MacElvaine's current lease agreement with Chevron is not a disqualifying financial interest.  However, the commissioner must disqualify himself from any decision which will result in his personal expenses, income, assets, or liabilities increasing or decreasing by $250, including an increase or decrease of the rent the commissioner must pay to Chevron for the grazing property.

FACTS


Steve MacElvaine is a member of the California Coastal Commission and is a cattle rancher in his private capacity.  Mr. MacElvaine leases 341 acres of grazing land in the jurisdiction from Chevron at $2.47 per acre ($842.80 per year).  Chevron maintains the area as a buffer zone around its Estero Oil Terminal in Morro Bay.


Chevron leases other portions of the same buffer property to three other tenants for cattle grazing.  One tenant leases 120 acres at $2.08 per acre; another leases 837 acres at $2.94 per acre; and a third leases 543 acres at $3.31 per acre.  You stated that all the leases represent an approximate fair market value for the grazing land.


Chevron regularly has permits and other matters before the California Coastal Commission.  For example, in our telephone conversation of April 14, 1992, you described a coastal commission decision concerning the transportation of oil that was to come before the coastal commission on May 11, 1992, in which Chevron was involved.  You have asked whether Commissioner MacElvaine has an economic interest in Chevron that would prohibit his participation in these proceedings.

ANALYSIS

Economic Interests


Section 87100 provides that no public official at any level of state or local government shall make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include members of the California Coastal Commission.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his immediate family, or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

* * *


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


Thus, pursuant to Section 87103, the commissioner may have an economic interest in a decision affecting Chevron in a variety of ways.


A.  Income and Gifts


If Chevron is a source of $250 or more in income or gifts to the commissioner within 12 months prior to the time when a decision is made, Chevron would be an economic interest of the commissioner.  (Sections 87103(c) and (e).)  


Any person or business that has made any payment to the commissioner in the past 12 months is a source of income for the purposes of Section 87103(c).  The definition of "income" also includes loans and forgiveness of indebtedness.  (Section 82030.)  You have not provided facts to indicate that Chevron had loaned funds to the commissioner or that it forgave any debt that the commissioner owed Chevron.


Section 82028 defines "gift" to include a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  However, you stated that the commissioner was paying the fair market value for the grazing property.  Since it does not appear that Chevron has provided any discount to the commissioner, the commissioner would not have received a gift from Chevron.   


B.  Real Property Interests


Section 82033 provides that an "interest in real property" includes any leasehold, beneficial or ownership interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official if the fair market value of the interest is $1,000 or more.  


You stated that the commissioner pays $842.80 per year to lease 341 acres of property for grazing purposes.  Regulation 18729(b) provides that the value of a leasehold interest is the amount of rent owed during a 12-month period.  Since the value of the leasehold interest is less than $1,000, the commissioner's leasehold interest in Chevron's property would not be an "interest in real property" as defined in the Act.


C.  Other Economic Interests


Finally, a governmental decision may still be disqualifying where the decision will result in the public official's personal expenses, income, assets, or liabilities increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)  Thus, the commissioner may not participate in any action of the Coastal Commission which would increase or decrease his liabilities in a 12-month period by $250 or more.  For example, a decision which would affect Chevron's buffer area and result in an increase in what the commissioner must pay in rent would be a decision for which the commissioner must disqualify himself.  (Flitner Advice Letter, No. I-92-065.)


If you have any further questions regarding this matter, please feel free to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  John W. Wallace







Counsel, Legal Division
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