





May 20, 1992

Kathy Donovan 

Pillsbury, Madison, and Sutro

455 Capitol Mall, Suite 335  

Sacramento, CA  95814







Re:
Your Request for Advice 


Our File No. A-92-244

Dear Ms. Donovan:


This is in response to your letter requesting confirmation of telephone advice provided to you on behalf of Margit Aramburu on April 14 and 16, 1992, regarding her responsibilities as a former designated employee of the San Francisco Bay Conservation Development Commission pursuant to the "revolving-door" and new "ethics" provisions of the Political Reform Act (the "Act").  

QUESTIONS


1.  When did Ms. Aramburu, a designated employee of the San Francisco Bay Conservation Development Commission (a state administrative agency), leave her office or employment for purposes of the Milton Marks Postgovernment Employment Restrictions Act of 1990?


2.  May Ms. Aramburu participate in proceedings before the San Francisco Bay Conservation Development Commission on new remodeling applications from tenants of Pier 39 pursuant to the "revolving door" provisions of the Act? 

CONCLUSIONS


1.  Ms. Aramburu left her office or employment for purposes of the Milton Marks Postgovernment Employment Restrictions Act of 1990 when she left her designated position on June 16, 1991, pursuant to the San Francisco Bay Conservation Development Commission's conflict of interest code.


2.  So long as the remodeling applications (1) do not pertain to the same site and same issues (such as a resubmission of a request that Ms. Aramburu reviewed); (2) are not a part of some larger remodeling proceeding in which Ms. Aramburu participated; and, (3) are not connected to the Underwater World proceeding, Ms. Aramburu would not be prohibited from participating in the application before the San Francisco Bay Conservation Development Commission.

FACTS


Ms. Aramburu is a former employee of the San Francisco Bay Conservation Development Commission (the "BCDC"), a state agency created by statute to protect the public interest in preserving the San Francisco Bay.  (See, Section 66600, et seq.)  According to the BCDC regulations, the BCDC considers a variety of different types of permits with respect to uses and development in the San Francisco Bay area.  


Ms. Aramburu was employed at the BCDC for 12 years.  During the last five years of her 12 years with the BCDC, Ms. Aramburu was a Bay Design Analyst, a designated employee.  Her duties included the review of development plans for completeness, comparing plans to terms of existing permits, processing permits (including the analysis of permit applications), preparing staff analyses of issues and presenting these analyses before the BCDC, and preparing comments on Environmental Impact Reports ("EIRs").  Ms. Aramburu left the BCDC on June 16, 1991.  At that time, she filed her Leaving Office Statement of Economic Interests.


However, in November of 1991, Ms. Aramburu was retained by the BCDC to fill a part-time, 90-day limited term position with the agency.  Her part-time work was limited to the review of plans submitted for completeness and comparing them to the terms of existing permits.  Ms. Aramburu was not asked to process any permits, prepare any staff analysis of issues for the BCDC, attend any staff meeting, prepare any written comments on EIRs, or prepare analyses of any permit applications.  


Although Ms. Aramburu held the title as a Bay Design Analyst, she was not classified as a designated employee by the BCDC because of the limited nature of her duties.  For example, you stated that the BCDC did not require her to file a Statement of Economic Interests for the period of time she served as a limited-term employee.  You stated that this was because her duties during the limited term did not require any exercise of discretion on her part.  Ms. Aramburu's limited term position with the BCDC ended February 7, 1991.


Prior to Ms. Aramburu's employment with the BCDC, the BCDC issued a major permit to Warren Simmons for the Pier 39 project in San Francisco.  Major permits require the BCDC hearings and the receipt of public comments.  (14 Cal. Code of Regs. Secs. 10400, et seq.)  Mr. Simmons no longer owns Pier 39, the property is now owned by Pier 39, Inc. ("Pier 39"), and various portions within the area are leased out to individual tenants.  


During her tenure at the BCDC, Ms. Aramburu did work on an amendment to the Pier 39 permit concerning the development of a project know as "Underwater World."  The amendment has since been completed.


Ms. Aramburu also reviewed plans for the remodeling of various specific commercial facilities at Pier 39 which had to comply with the terms of the Pier 39 permit.  Generally, the remodeling requests are presented to the BCDC by Pier 39 on behalf of the tenants, and absent a material change, the requests are sent to plan review which determines whether the remodeling is within the standards of the existing Pier 39 major permit.  Staff of the BCDC has the authority to review and approve these requests.  According to information provided to us by the Chief of Permits at the BCDC, each request is viewed independently and on its on merits, even where the same tenant may have had a prior request for other remodeling for the same site.


Ms. Aramburu is currently employed with the CGA Group (CGA), a private consulting firm.  GCA would like to work with Pier 39, and its tenants who submit plans to the BCDC for remodeling of specific commercial sites located on Pier 39.  Such remodeling plans would not be connected with any prior remodeling plans reviewed by Ms. Aramburu, although the tenant may occasionally be one who submitted a prior remodeling plan that Ms. Aramburu reviewed while with the BCDC.  The remodeling plans also would have no connection to the Underwater World amendment to the Pier 39 permit.

ANALYSIS

Revolving Door Restrictions Under the Ethics Bill


Effective January 1, 1991, the Legislature enacted a series of statutes intended to establish ethical guidelines for public officials.  The Act now provides that legislators, state officeholders and designated employees of administrative agencies  are subject to restrictions on their post-employment activity. 


Section 87406(d)(1) provides:


No designated employee of a state administrative agency, any officer, employee, or consultant of a state administrative agency who holds a position which entails the making, or participation in the making, of decisions which may foreseeably have a material effect on any financial interest, and no member of a state administrative agency, for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  For purposes of this paragraph, an appearance before a state administrative agency does not include an appearance in a court of law, before an administrative law judge, or before the Worker's Compensation Appeals Board.  The prohibition of this paragraph shall only apply to designated employees employed by a state administrative agency on or after January 7, 1991.


Ms. Aramburu was a designated employee of the San Francisco Bay Conservation Development Commission.  Pursuant to this section, Ms. Aramburu is prohibited from acting as a representative, agent or attorney for compensation, for any person before the BCDC if the purpose is to influence the administrative action of the BCDC or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property for a period of one year after leaving office or employment.  


The prohibition would continue for one year after Ms. Aramburu left office or employment with the BCDC.  According to your facts, Ms. Aramburu left her designated position on June 16, 1991.  Ms. Aramburu completed a Leaving Office Statement of Economic Interests at that time.  However, in November, 1991, Ms. Aramburu was rehired by the BCDC on a temporary basis in a different capacity.  You stated that the temporary position did not entail the making, or participation in the making of decisions which would have a foreseeable and material effect on her financial interests.  Thus, the BCDC did not require Ms. Aramburu to file a Statement of Economic Interests covering this period.  Ms. Aramburu left the temporary position on February 7, 1992.


Based on these facts, I advised that the one-year period of time in which Section 87406 is applicable began to run at the time that Ms. Aramburu left her designated position.  The rehiring of Ms. Aramburu in a nondesignated position that did not entail the making, or participation in the making of decisions which would have a foreseeable and material effect on her financial interests  did not affect the date of leaving office under Section 87406.  Please note, however, that the Commission will be considering regulations that interpret these sections at a future time, and therefore, the advice in this letter may change.

Traditional Revolving Door


The Act also contains a lifetime restriction on "revolving door" activities of state administrative officials under certain circumstances.  Sections 87401 and 87402 provide:


No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:


(a) The State of California is a party or has a direct and substantial interest.


(b) The proceeding is one in which the former state administrative official participated.





Section 87401.


No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.





Section 87402.


You stated that the BCDC is a "state administrative agency."  (Section 87400(a).)  You also stated that Ms. Aramburu was a "state administrative official."  (Section 87400(b).)  Consequently, in addition to the one-year prohibition discussed above, Ms. Aramburu is also subject to the lifetime prohibition in Sections 87401 and 87402.


Ms. Aramburu has been asked to participate with the CGA group in the submission of remodeling plans to the BCDC by tenants with commercial sites on Pier 39.  The remodeling applications would be reviewed by the BCDC to determine if they were in compliance with the major permit for Pier 39 issued more than 5 years ago.  


Section 87400(c) defines "judicial, quasi-judicial or other proceeding" to include:


[A]ny proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.





(Emphasis added.)


 Section 87400(d) defines "participated" to include involvement personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee.  


You stated that Ms. Aramburu was a Bay Design Analyst with the BCDC.  Ms. Aramburu was not with the BCDC when the initial Pier 39 permit was considered and issued by the BCDC.  Thus, Ms. Aramburu did not participate in the Pier 39 proceeding.


However, Ms. Aramburu did participate in an amendment of the Pier 39 permit for the creation of an "Underwater World."  This would be "participation" in a "proceeding" as defined in the Act.  In addition, Ms. Aramburu reviewed some remodeling plans of specific commercial facilities at Pier 39 while a designated employee of the BCDC to ensure that they complied with the Pier 39 permit.  This would also constitute participation in a proceeding under the Act.  

