




June 26, 1992

Kennard R. Smart, Jr.

ROURKE & WOODRUFF

701 South Parker Street, Suite 7000

Orange, CA  92668






Re:  Your Request for Advice







Our File No. I-92-249

Dear Mr. Smart:


This letter is in response to your request for advice regarding the application of Section 84308 of the Political Reform Act (the "Act") to members of the board of directors of the Orange County Transportation Authority (OCTA).  Your request for advice is general in nature and does not relate to a governmental decision pending before a public official.  Accordingly, we treat your letter as a request for informal assistance pursuant to the terms of Regulation 18329.

QUESTION


Do the provisions of Section 84308 apply to requests for proposals which are not selected by staff for submission to members of the board of directors of OCTA when sitting on the reviewing committee or to the full board of directors?

CONCLUSION


The provisions of Section 84308 do not apply to requests for proposals which are not selected by staff for submission to members of the board of directors of OCTA when sitting on the reviewing committee or to the full board of directors.

FACTS


The Orange County Transportation Authority receives many proposals from potential contractors to provide OCTA with personalty or services.  The proposals are usually submitted in response to an OCTA Request for Proposals ("RFP").  Often, many proposals are received in response to a single RFP.  Generally, proposals are received by OCTA staff approximately two months prior to the time when the board of directors selects one of the proposals.  Staff evaluates the proposals and selects the most qualified proposals (usually three).  Information regarding these finalist proposals is presented to an OCTA committee composed of members of the board of directors and alternates (less than a majority of the board of directors) for a committee recommendation to the full board of directors.  Information regarding proposals not included in the finalist proposals is not presented to the board of directors or the board committee.  The information is presented to the board committee approximately ten days prior to the board meeting.  A staff report describing the finalist proposals and the committee recommendation is included in the agenda materials distributed to the members of the board of directors approximately six days prior to the board of directors meeting when the board is scheduled to select one of the finalist proposals.


Your firm represents OCTA and its affiliated agencies as the general counsel.  It is your belief that the Thatch Advice Letter, No. I-89-222, suggests that OCTA members may not solicit or accept more than $250 from a party which has submitted a proposal to OCTA in response to an RFP after the proposal has been submitted.  You seek clarification of this advice as it applies to OCTA and refer our attention to the provisions of Regulations 18438.2 and 18438.7.  You contend that the procurement process at OCTA is significantly different from the process described in the Thatch letter.  According to OCTA procedures, the board of directors does not have any involvement or knowledge of proposals that the staff does not place on its recommendation list.  OCTA staff actually evaluates proposals and chooses the top contenders.  Those proposals selected by staff are submitted to the board of directors.  Thus, you believe that OCTA proceedings do not commence until the members of the board and alternates receive the agenda materials, or actual notice, whichever occurs earlier, of those proposals which have been selected by staff.

ANALYSIS


Section 84308 prohibits officers of appointed boards or commissions from accepting, soliciting, or directing a contribution of $250 or more from any party or participant in a proceeding involving a license, permit, or other entitlement for use

 while the matter is pending before the agency and for three months following the date of a final decision.  (Section 84308(b).)


If the officer has received a contribution of $250 or more within the preceding 12 months from a party or participant, the officer must disclose the disqualifying interest on the record of the proceeding, and further, may not make, participate in making, or in any way attempt to use his or her official position to influence the decision. (Section 84308(c).)


However, this section is not applicable where the governing board does not participate in the review of a proposal submitted to staff and makes no decision regarding the proposal.  (Regulation 18438.2(b); Horne Advice Letter, No. A-84-066; Coleman Advice Letter, No. I-89-265.)  You have advised us that OCTA staff reviews all proposals submitted in response to an RFP, evaluates the proposals and narrows the field to the most qualified proposals.  Information regarding these finalist proposals is presented to an OCTA committee composed of members of the board of directors and alternates for a committee recommendation to the full board of directors.  Thus, with regards to those proposals which are not selected by staff for submission to the reviewing committee or the full board of directors, the provisions of Section 84308 do not apply.  (Coleman, supra.)


However, where a proposal is submitted to the reviewing committee composed of members of the board of directors and alternates, or where a proposal is submitted to the full board of directors, the provisions of Section 84308 apply.  Thus, directors or alternates are prohibited from accepting, soliciting, or directing a contribution of $250 or more from any party to or participant in the proceeding and from participating in making, or in any way attempting to use their official position to influence a decision in a proceeding involving a party or participant that has contributed $250 or more to the official in the preceding 12 months.  


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\




Sincerely,




Scott Hallabrin




Acting General Counsel




By:  Blanca M. Breeze




Counsel, Legal Division
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