




June 10, 1992

Jerry M. Schroeder, AIA

1718 Third Street, Suite 201

Sacramento, CA 95814






Re:  Your Request for Informal Assistance







Our File No. I-92-254

Dear Mr. Schroeder:


This letter is in response to your request for clarification of the conflict-of-interest and disclosure provisions of the Political Reform Act (the "Act").  Your request for advice is general in nature and does not relate to a governmental decision pending before a public official.  Accordingly, we treat your letter as a request for informal assistance pursuant to the terms of Regulation 18329.


QUESTIONS


1.  Do the conflict-of-interest and disclosure provisions of the Act apply to architects who are under contract with local school districts to provide architectural and engineering services for school projects?  


2.  If an architect is deemed to be a public official for purposes of the Act, must the architect file Commission Form 730 disclosing his or her economic interests?

CONCLUSIONS


1.  The conflict-of-interest and disclosure provisions of the Act may be applicable to architects who are under contract with local school districts to provide architectural and engineering services for school projects.  This determination must be made on a case-by-case basis.


2.  If an architect is deemed to be a public official for purposes of the Act, the architect must file Commission Form 730 disclosing his or her economic interests?

FACTS


You have recently read an article in the CASH Register, a newsletter of the Coalition for Adequate School Housing, an organization to which you belong.  The article states that the Commission has determined that architects who are under contract with local school districts to provide architectural and engineering services for school projects, working under the standard State Allocation Board contracts, are considered "public officials."  The article, which you have submitted for our consideration, further states that public officials are required to file Commission Form 730 Statements of Economic Interests and are subject to the conflict-of-interest provisions of the Act.


You request our assistance to ascertain how an architect can become a "public official" when the architect has been retained under contract to provide a professional service for an agreed-upon price, particularly when the selection process is an open public process to determine the best qualified firm.  You also wish to determine how an architect can have a conflict of interest administering a construction contract with a contractor with whom the architect had worked on previous projects as the architect.  In addition, you request copies or Commission memoranda and an explanation of the reasoning that has led the Commission to determine that architects may be "public officials" for purposes of the Act, and you request a copy of Commission Form 730.

ANALYSIS


The Act requires public officials to abstain from participating in governmental decisions in which they have a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on the official's economic interests which is distinguishable from the effect on the public generally.  (Section 87103.)


An individual who is not an employee of a governmental agency may be subject to the conflict-of-interest and disclosure provisions of the Act if the individual is a "consultant" providing services to a governmental agency.  Regulation 18700(a)(2) defines the term "consultant" as follows:


"Consultant" shall include any natural person who provides, under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:



(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation or counsel independent of the control and direction of the agency or of any agency official, other than normal contract monitoring; and



(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.





Regulation 18700(a)(2).


Accordingly, an architect providing services to a school district may be a "consultant," and thus a public official subject to the conflict-of-interest and disclosure provisions of the Act unless the two exclusions in subdivisions (a)(2)(A) and (B) of Regulation 18700 are applicable to the architect.


For your reference, we are enclosing our Davis Advice Letter, No. I-91-473, which discusses this matter at length.  We are also enclosing a copy of Regulation 18700 and a general discussion of the conflict-of-interest provisions of the Act.  At your request, also enclosed is Commission Form 730.


We trust these materials will be sufficient to provide you with an understanding of the pertinent provisions of the Act.  Should you have further questions regarding this matter, do not hesitate to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division  
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