




May 5, 1992

Steven M. Kamp

Legal Counsel

Chairman Brad Sherman,

  State Board of Equalization

901 Wilshire Blvd., Suite 210

Santa Monica, CA  90401






Re:
Your Requests for Advice

Our File Nos. A-92-251 and A-92-257

Dear Mr. Kamp:


You have requested advice on behalf of State Board of Equalization Chairman Brad Sherman concerning the provisions of the Political Reform Act (the "Act").   Since both your letters requesting advice deal with the mass mailing provision of the Act, we are providing this single response to your requests.

QUESTIONS


1.  Are the samples of mailings that you submitted with your advice request of April 17, 1992, substantially similar for purposes of the mass mailing provisions of the Act?


2.  Are mass mailings delivered to democratic clubs for publication in the club newsletter press releases sent to members of the media for purposes of the exception to the mass mailing restriction of the Act?

CONCLUSIONS


1.  The three samples of mailings submitted with your request would be separate mailings for purposes of Section 89001 and Regulation 18901.  Thus, so long as less than 201 of each is mailed in a calendar month, none would be subject to the restrictions in Section 89001 or Regulation 18901.


2.  Press releases sent to members of the media are exempt from Section 89001 and Regulation 18901 irrespective of the number sent.  Press releases sent to membership organizations, such as Democratic clubs and similar organizations, for use in bona fide newsletters of the organizations fall within this exception.

FACTS


You have submitted three samples of mailings that you wish to distribute.  You intend to distribute the maximum amount permitted without the mailings becoming "mass mailings" as defined in the Act.  You have asked if you may send 200 of each of the following without them constituting a mass mailing.


SAMPLE A:  The first sample is a letter from Chairman Sherman to the public informing them of his accomplishments since taking office.  The letter addresses numerous issues, including:  the new sales tax on snack foods, the proposed repeal of the California Renter's Credit, increased enforcement of tax laws concerning the abuse of the business deduction and tax fraud, implementation of Proposition 103 concerning the insurance industry, encouraging the creation of small businesses, and resistance to federal efforts to give multinational corporations tax breaks from California taxation.


SAMPLE B:  The second sample is a commentary written by Chairman Sherman for the Southwest Jewish Press.  The commentary deals with the snack tax as applied specifically to Matzoh.  The commentary goes on to describe the efforts that went into the classification of Matzoh as either subject to the snack tax or not. 


SAMPLE C:  The last sample is a New York Times article on the California snack tax.  The article discusses application of the new law to a variety of snacks, including gum, dairy products, candy apples, yogurt covered nuts, and marshmallows.  One reference is made to Matzoh.

ANALYSIS

Mass Mailings, Generally


In June 1988, Proposition 73 amended Section 89001 of the Act to provide:  "No newsletter or other mass mailing shall be sent at public expense."  Regulation 18901 was adopted by the Commission to clarify which mailings were permissible and which were prohibited under Section 89001.


Regulation 18901(a) provides that a mailing is prohibited only if all of the following apply: 


(1)  Any item sent is delivered, by any means, to the recipient at his or her residence, place of employment or business, or post office box.  For purposes of this subdivision (a)(1), the item delivered to the recipient must be a tangible item, such as a videotape, record, or button, or a written document.


(2)  The item sent either:



(A)  Features an elected officer affiliated with the agency which produces or sends the mailing, or


(B)  Includes the name, office, photograph, or other reference to an elected officer affiliated with the agency which produces or sends the mailing, and is prepared or sent in cooperation, consultation, coordination, or concert with the elected officer;


(3)  (A)  Any of the costs of distribution is paid for with public moneys; or



(B)  Costs of design, production, and printing exceeding $50.00 are paid with public moneys, and the design, production, or printing is done with the intent of sending the item other than as permitted by this regulation.


(4)  More than two hundred substantially similar items are sent, in a single calendar month, excluding any item sent in response to an unsolicited request and any item described in subdivision (b);





Regulation 18901(a).


You stated that the samples in question will be sent.  The items include the name of an elected officer, Chairman Sherman, and are presumably prepared or sent in cooperation, consultation, coordination, or concert with the chairman.  In addition, you will be using public funds to distribute the items.  Your question is whether the three samples are "substantially similar" and constitute a single item under Regulation 18901.  


Section 89001 and Regulation 18901 apply only to a "mass mailing" as defined in the Act.  "Mass mailing" means over two hundred substantially similar pieces of mail.  (Section 82041.5; Regulation 18901(a)(4).)  If less than 201 of the same or substantially similar items are sent in a calendar month, the statute and regulation would not apply to the mailing.  


Separate mailings are "substantially similar" if any of the following apply:


(i)  The items are identical, except for changes necessary to identify the recipient and his or her address.


(ii)  The items are intended to honor, commend, congratulate, or recognize an individual or group, or individuals or groups, for the same event or occasion; are intended to celebrate or recognize the same holiday; or are intended to congratulate an individual or group, or individuals or groups, on the same type of event, such as birthdays or anniversaries.


(iii)  Both of the following apply to the items mailed:



a.  Most of the bills, legislation, governmental action, activities, events, or issues of public concern mentioned in one item are mentioned in the other.


b.  Most of the information contained in one item is contained in the other.


The samples you have submitted are not identical except for changes necessary to identify the recipient and his or her address, nor are they intended to honor, commend, congratulate, or recognize an individual or group, or individuals or groups, for an event.  Thus, the samples you have submitted will be considered substantially similar where both of the following apply:


1.  Most of the bills, legislation, governmental action, activities, events, or issues of public concern mentioned in one item are mentioned in the other; and,


2.  Most of the information contained in one item is contained in the other.


In comparing Sample A to the other two samples, it appears that Sample A is not substantially similar to the other two samples.  While Sample A does discuss the snack tax, most of Sample A concerns other issues not addressed in Samples B or C.  


Samples B and C deal with the same issue of public concern and satisfy the requirement in Regulation 18901(c)(3)(A)(3)(a).  However, it does not appear that most of the information contained in Sample B is also contained in Sample C as required by Regulation 18901(c)(3)(A)(3)(b).  The information provided in the New York Times article contains information that is different than the commentary, except for the single reference to Matzoh.  


Thus, all three samples submitted would be separate mailings for purposes of Section 89001 and Regulation 18901.  So long as less than 201 of each is mailed in a calendar month, none would be subject to the restrictions in Section 89001 and Regulation 18901.
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