




June 23, 1992

Lee D. Kemper

Assistant Secretary 

Program and Fiscal Affairs

Health and Welfare Agency

1600 Ninth Street, Room 460

Sacramento, CA 95814






Re:  Your Request for Advice







Our File No. I-92-259

Dear Mr. Kemper:


This letter is in response to your request for advice regarding your duties and responsibilities under the disclosure and conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request is general in nature and does not address a particular pending governmental decision.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.


QUESTIONS


1.  Under what conditions, if any, would you be permitted to serve the Health and Welfare Agency with respect to the proposed low level radioactive waste ("LLRW") disposal facility which is to be located in Ward Valley?


2.  For purposes of the Act, are there distinctions between a company which is directly involved in a decision and a company which is indirectly involved in a decision?


3.  For purposes of the conflict-of-interest provisions of the Act, should the current costs of disposal be the basis for the analysis or would costs effective January 1, 1993, be the basis for the analysis?


4.  If the provisions of the Act preclude you from participating in decisions regarding the proposed LLRW disposal facility, are you precluded from speaking to the press and the public regarding the proposed Ward Valley facility in a public affairs capacity?


5.  How should you report your spouse's annual income, cashed stock options, and uncashed stock options?

CONCLUSIONS


1.  You may not participate in governmental decisions regarding the Ward Valley disposal facility if it is reasonably foreseeable that such decisions will have a material financial effect on Calgene.


2.  The Act distinguishes between a company which is directly involved in a decision and one which is indirectly involved in a decision.


3.  The projected costs which Calgene will incur commencing on January, 1993, for the disposal of its radioactive waste outside of California should be used for purposes of determining whether the financial effect of decisions regarding the Ward Valley disposal facility will be material. 


4.  If it is reasonably foreseeable that the pending decisions will have a material financial effect on Calgene, you are precluded from speaking to the press and the public in your official capacity regarding the proposed Ward Valley facility. 


5.  Your spouse's salary and cashed stock option should be reported on Commission Form 730, Schedule D.  The uncashed investment should be reported on Commission Form 730, Schedule A.

FACTS


You are an assistant secretary at the California Health and Welfare Agency and are required to file annual Statements of Economic Interests.   


You oversee the public health programs administered by the Department of Health Services (DHS), the Office of Statewide Health Planning and Development (OSHPD), and the Emergency Medical Services Authority (EMSA).  You review and analyze the programs and fiscal policies of these departments and make recommendations regarding the impact of these policies.


Your duties include involvement with the construction and operation of a low-level radioactive waste (LLRW) disposal facility in Ward Valley, San Bernardino County.  The facility will receive waste from California's academic, industrial, pharmaceutical, utility and biotechnology sectors.  Federal law requires states to have constructed operating facilities by January 1, 1993, or be subject to certain penalties. 


Your wife is a research associate with the Davis, California, biotechnology firm Calgene, Inc.  She holds a part time salaried position which pays approximately $22,000 annually.  In addition, during the past six months she has cashed stock options totalling approximately $4,000.  She also holds a stock option which matures in June, 1992, which is worth approximately $5,000.  Calgene, Inc. is a corporation whose stock is traded publicly on the NASDAC.


As part of its research and development activities, Calgene uses radioactive materials.  As a result, Calgene is a generator of radioactive waste.  Currently, like other waste generators in California, Calgene ships its waste to either Nevada or Washington.  You believe that Calgene's current cost of shipping its waste out of state is approximately $12,000 to $15,000 per year, although you have not formally verified this figure.


You have stated in your request for advice that, under California law, the costs associated with the proposed LLRW disposal facility at Ward Valley, which is under DHS licensing and monitoring, are to be paid by waste generators through an increase in waste disposal fees.  The projected cost for disposal at the Ward Valley facility is approximately $325 to $350 per cubic foot.  The current cost for waste disposal at out-of-state facilities is approximately $75 per cubic foot.  However, this cost is expected to increase significantly on January 1, 1993, at which time federal law authorizes states with existing facilities to no longer accept waste from outside their compacts (regional areas).  


The earliest date a disposal facility is expected to be operational in California is January 1, 1994.  As a result, current waste disposal costs are expected to increase significantly on January 1, 1993, either because states with facilities will increase disposal costs to waste generators in states which do not have facilities, or because states with facilities will deny access altogether to states outside their regional areas and waste generators will be forced to take other, more expensive steps to address their waste disposal.

ANALYSIS

Questions 1 and 2


Section 87100 of the Act prohibits public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  You are a public official and have disclosure and disqualification obligations under the conflict-of-interest provisions of the Act.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of his or her immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * * 


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

* * * 


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103(a) and (c).



You have advised us that your spouse is an employee of Calgene, Inc., and receives a salary of approximately $22,000 within a twelve-month period from her employer.  In addition, your spouse has cashed approximately $4,000 in stock options.  Presumably Calgene purchased the stock option from your spouse and is thus a further source of income to your spouse.  You have a community property interest in your spouse's income.  (Jones Advice Letter, No. A-92-153.)  Accordingly, one half of her income is attributed to you.  Thus, Calgene is a source of income to you in excess of $250 within a twelve-month period.  You also have an investment in Calgene which is worth approximately $5,000.  Therefore, you are prohibited from participating in any decision that will have a reasonably foreseeable material financial effect on Calgene.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


You have not provided us with information regarding the pending decisions.  Thus, we are unable to assess whether it is reasonably foreseeable that each of the pending decisions will have a financial effect on Calgene.  You have stated, however, that it is anticipated that the earliest date California will have a disposal facility is January 1, 1994.  As a result, current waste disposal costs are expected to increase significantly on January 1, 1993, either because states with facilities will increase disposal costs to waste generators in states which do not have facilities, or because states with facilities will deny access altogether to states outside their regional areas, such as California, and waste generators will be forced to take other, more expensive steps to address their waste disposal.    



Accordingly, it appears reasonably foreseeable that any decision which will expedite or delay completion of the Ward Valley disposal facility will affect Calgene's cost for disposal of radioactive waste commencing in January, 1993.  If it is reasonably foreseeable that decisions regarding the Ward Valley facility will have a financial effect on Calgene, which is a source of income to you, your disqualification will be required if the financial effect of these decisions will be material. 

Materiality


The Commission has adopted regulations to determine whether the financial effect of a decision on an official's economic interests will be material.  When an official's economic interests are directly involved in a decision, Regulation 18702.1 establishes a presumption that the effect will be material.  However, in this instance, it does not appear that Calgene will be directly involved in decisions regarding the Ward Valley facility.


Where an official's economic interests are not directly involved in a decision, the official must determine if the indirect effect of the decision will be material.  Regulation 18702.2 provides the standard for determining materiality when an  official's economic interests include a business entity which is indirectly involved in a governmental decision.

