May 20, 1992

Jeffrey W. Kramer

1801 Century Park East, 16th Floor

Los Angeles, CA  90067

Re:  Your Request for Advice

Our File No. A‑92‑263

Dear Mr. Kramer:

This letter is in response to your request for advice regarding your duties and responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").

QUESTION

The City of Malibu is in the process of hiring a city attorney.  Under the conflict‑of‑interest provisions of the Act, may you participate in decisions of the Malibu City Council to hire an attorney with whom you have had a previous professional affiliation for this position?

CONCLUSION

Under the conflict‑of‑interest provisions of the Act, you may participate in decisions of the city council to employ an attorney with whom you have had a previous professional affiliation.

FACTS

On April 21, 1992, you were sworn in as a new member of the City of Malibu City Council.  One of the decisions which the city council will consider in the near future is the hiring of a new city attorney.  One of the candidates for the position may be Graham A. Ritchie, of the law firm Simmons, Ritchie, Segal and Stark.

Prior to the March 28, 1991, incorporation of the City of Malibu, Mr. Ritchie and his firm, and you and your firm, Troy & Gould, served as legal co‑counsel for the Malibu Committee for Incorporation ("MCI"), and jointly handled litigation against the County of Los Angeles and other parties relating to the incorporation.  Mr. Ritchie's firm and your firm had separate fee arrangements with MCI.  Your services were provided free of charge.  Your firm, charged for the services of other attorneys and paralegals and also for costs.  You have no knowledge of the fee arrangement made by Mr. Ritchie's firm, although it is your belief that Mr. Ritchie represented MCI entirely or primarily on a pro bono basis.

Mr. Ritchie, through his firm, serves as the city attorney for the City of Industry.  In April, 1990, Troy & Gould was retained by the City of Industry and two of its agencies (the Industry Urban Development Agency and the Civic‑Recreation Industrial Authority) to serve as co‑counsel with Simmons, Ritchie, Segal and Stark in the defense of a civil action filed in the Los Angeles Superior Court (Case No. C 757 925).  You have enclosed a copy of the retainer agreement for our review.

In June, 1990, the City of Industry and one of its agencies (the Industry Urban‑Development Agency) retained Troy & Gould to represent them in another civil action filed in the Los Angeles Superior Court (Case No. KC 000 669).  You have enclosed a copy of the retainer agreement for this representation for our review.  Mr. Ritchie was named as a defendant in that action and was separately represented by the Los Angeles law firm of Munger, Tolles & Olson.

On August 21, 1991, both lawsuits (Case No. C 757 925 and Case No. KC 000 669) were settled and Troy & Gould's representation of the City of Industry and its agencies came to an end, with the exception of a few follow‑up matters.  The City of Industry again retained your firm in April, 1992, to perform additional follow‑up work relating to the August 21, 1991, settlement.

You have been advised that the decisions by the City of Industry to retain your law firm were made by a vote of the city council, based on Mr. Ritchie's recommendations.  Mr. Ritchie had no authority to retain your firm on behalf of the City of Industry.

Neither Mr. Ritchie nor the law offices of Simmons, Ritchie, Segal and Stark have ever retained your services or the services of your law firm.  Neither Mr. Ritchie nor the law offices of Simmons, Ritchie, Segal and Stark have ever been sources of income to you or to your firm.

ANALYSIS

The Act requires public officials to disqualify themselves from participating in governmental decisions in which they know or have reason to know they have a financial interest.  (Section 87100.)  As a city councilmember, you are a public official.  (Section 82048.)

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.

Section 87103.

You have advised me that neither Mr. Ritchie nor his law firm have ever been sources of income to you.  Thus, you have no economic interests that would be affected by the decision in question.  Accordingly, the conflict‑of‑interest provisions of the Act do not require you to disqualify yourself from participating in a decision to employ Mr. Ritchie or Mr. Ritchie's law firm as the city attorney for the City of Malibu.

We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322‑5901.\

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  Blanca M. Breeze

Counsel, Legal Division
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