




June 26, 1992

John C. Wallace

City Attorney

318 First Street

Winters, CA  95694






Re:  Your Request for Advice







Our File No. I-92-270

Dear Mr. Wallace:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Winters Planning Commissioner Bruce Brewer under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your letter does not seek advice regarding a specific pending governmental decision.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTION


Under the conflict-of-interest provisions of the Act, may

Planning Commissioner Brewer participate in decisions regarding a proposed tentative map for a residential subdivision?

CONCLUSION


Planning Commissioner Brewer may participate in decisions regarding the proposed tentative map for a residential subdivision if the pending decisions will not have a material financial effect on Mr. Brewer's economic interests which is distinguishable from the effect of the decisions on the public generally.

FACTS


City of Winters Planning Commissioner Bruce Brewer is a licensed general contractor.  His business, of which he is the sole proprietor, is located in his home in the City of Winters.  Mr. Brewer performs a large majority of his contract work outside the jurisdiction of the City of Winters.  Mr. Brewer's contracting work is devoted mostly to remodeling work.


The City of Winters is in the process of adopting a tentative map for a residential subdivision known as "Winters Properties."  The map would create 29 single-family residential lots.  Under the city's housing policy, ten percent of these lots would be reserved for purchase by local builders or owner builders at fair market value.  Accordingly, three lots in the proposed subdivision will be reserved for purchase by residents of the city. 


Mr. Brewer has no direct involvement with the Winters Properties subdivision project.

ANALYSIS


Section 87100 of the Act prohibits public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  Mr. Brewer is a public official subject to the conflict-of-interest provisions of the Act.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of his or her immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103(c).


Mr. Brewer's economic interests, as disclosed in his 1991/91 Statement of Economic Interests, consist of:  (1) an interest in his business as a remodeling contractor, Brewer Construction, of which he is the sole proprietor; (2) income in excess of $10,000 within a twelve-month period from his business; (3) an interest in real property located at 311 Main Street, Winters, which is worth in excess of $100,000; and (4) his spouses's salary as an employee of the Woodland Medical Clinic in the City of Woodland which exceeds $10,000 within a twelve month period.  We have no information regarding Mr. Brewer's home.  However, if he owns or leases the residence where his business is located, this residence would also constitute an economic interest. 

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


You have not provided us sufficient facts to determine whether it is reasonably foreseeable that the pending decisions will have a financial effect on any of Mr. Brewer's economic interests.  You have stated that Mr. Brewer is a builing contractor who specializes in remodeling work and does not purchase lots for development.  Thus, it does not appear reasonably foreseeable that the proposed subdivision will result in additional income to his business or have a financial effect on his business.  


However, you must also determine foreseeability with respect to his interests in real property within the jurisdiction and his spouse's salary.  If it is reasonably foreseeable that these economic interests will be affected by the pending decisions, you must then determine whether the financial effect will be material.

Materiality


The Commission has adopted regulations to determine whether the financial effect of a decision on an official's economic interests will be material.  When an official's economic interests are directly involved in a decision, Regulation 18702.1 establishes a presumption that the effect will be material.  However, it does not appear from the facts you have submitted for our consideration that Mr. Brewer's economic interests will be affected directly by decisions regarding the proposed subdivision.  Accordingly, you must determine whether Mr. Brewer's economic interests will be affected indirectly by decisions regarding the proposed subdivision.


Regulation 18702.2 provides the standard for determining materiality when the official's economic interests include a business entity which is indirectly involved in a governmental decision.  However, as stated above, it does not appear reasonably foreseeable that Mr. Brewer's business will be affected by the pending decisions because he does not engage in new construction.


With regards to his interests in real property, the appropriate standards for determining materiality are those of Regulation 18702.3 which states that the effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest) if any of the following applies:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.





Regulation 18702.3(a).

Accordingly, you must apply the above standards to determine whether any of the pending decisions will have a material financial effect on Mr. Brewer's interests in the real property located at 311 Main Street.  The same standards would apply to

Mr. Brewer's residence if he has an ownership interest in this property.


If Mr. Brewer has a leasehold interest in the home where he resides, the appropriate standards for assessing the material financial effect of a decision on this leasehold interest are those of Regulation 18702.4.  For your convenience, we are enclosing a copy of this regulation.


Mr. Brewer also has a community property interest in the income of his spouse.  If it is reasonably foreseeable that his spouse's employer will be affected by the pending decisions, you must determine whether the effect will be material.  Regulation 18702.2 sets forth the appropriate standards for determining materiality when a business entity which is an economic interest of a public official will be affected indirectly by pending governmental decisions.  For your convenience we are enclosing a copy of this regulation.

Public Generally

