




June 23, 1992

Terrell G. Whittier

1377 Yukon Terrace

Sunnyvale, CA 94087-4413






Re:  Your Request for Informal Assistance







Our File No. I-92-273

Dear Mr. Whittier:


This letter is in response to your request for advice regarding your duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your letter does not seek advice regarding a specific pending governmental decision.  Additionally, the facts you have submitted for our consideration are insufficient for a complete analysis of all the issues arising from your question.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTION


Do the conflict-of-interest provisions of the Act require you to disqualify yourself from participating in decisions of the planning commission regarding Lockheed Missiles & Space Company, Inc. ("Lockheed") which is a source of retirement income to you?

CONCLUSION


The Act excludes from the definition of "income" payments received under a defined benefit pension plan qualified under Internal Revenue Code Section 401(a).  Accordingly, if your retirement income qualifies for this exception, you may participate in decisions of the planning commission involving Lockheed.  If your retirement income does not qualify for this exception, you must disqualify yourself from participating in decisions which will have a reasonably foreseeable material financial effect on Lockheed.

FACTS


You are a planning commissioner for the City of Sunnyvale.  Prior to your retirement, you were an employee of Lockheed for approximately 25 years.  You retired from your employment with this company at its Sunnyvale location on March 15, 1991.  You currently receive a monthly retirement check from the Lockheed Corporation, Retirement Plan Office, 4500 Park Granada Blvd., Calabasas, CA 91399-0221.  You seek our advice to determine whether this retirement check constitutes a potentially disqualifying economic interest.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  As a planning commissioner, you are a public official.  (Section 82048.)

Financial Interests


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  



Section 87103(c).

However, "income" does not include payments received under a defined benefit pension plan qualified under Internal Revenue Code Section 401(a).  (Section 82030(b)(11); Harris Advice Letter, No. A-82-207; Marshall Advice Letter, No. A-85-059.)  If you conclude that your pension plan qualifies under this exception, your retirement payments from Lockheed are not disqualifying economic interests and you may participate freely in governmental decisions concerning Lockheed.  


Conversely, if your pension plan does not qualify under the above exception, you may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on Lockheed, which is a source of income to you.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


You have stated in your request for advice that you do not believe there are any decisions that you could make as a planning commissioner that would have an effect on your retirement payments.  We do not disagree with your conclusion.  However, the Act prohibits your participation in decisions which will have a reasonably foreseeable material financial effect on your source of income, which is Lockheed.  For example, if Lockheed appeared before the planning commission seeking approval for a project, it would be reasonably foreseeable that the decision of the planning commission would have a financial effect on Lockheed.  If the effect would be material, your disqualification would be required unless the decision would affect a significant segment of the public in a similar manner.  

Materiality


Once it has been determined that it is reasonably foreseeable that a decision of the planning commission will have a financial effect on your source of income, you must then determine whether the effect will be material.


Regulation 18702 sets forth the guidelines for determining whether an official's economic interests in a decision are "materially" affected as required by Section 87103.  If the official's economic interests are directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  If the official's economic interests are not directly involved in the decision but are indirectly affected by the decision, or if the effect of the decision is not material under Section 18702.1, then it must be determined if the effect is material under Regulations 18702.2 through 18702.6 as discussed below.


When a public official's source of income is directly involved in a decision before the official's agency, the effect of the decision is material and the public official's disqualification from participating in the decision is required.  (Regulation 18702.1(a).)  An official's source of income is directly involved in a governmental decision when the source of income, either personally or by an agent:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.



Regulation 18702.1(b).)



Accordingly, you would be disqualified from participating in any  decision of the planning commission when Lockheed initiates a proceeding before the planning commission, or is the named party or the subject of a proceeding before the planning commission.


When your source of income is not directly involved in a decision before the planning commission, you must determine whether the decision will affect your source of income indirectly.

If your source of income will be affected indirectly by a decision of the planning commission, the appropriate standards for determining materiality are those of Regulation 18702.2, which we enclose for your convenience. 

Public Generally


Even when the reasonably foreseeable financial effect of a governmental decision is material, disqualification is required only if the effect of the decision on an official's economic interests is distinguishable from the effect on the public generally.  (Section 87103.)  If the decision does not affect all members of the public in the same manner, disqualification may be required unless the effect of the decision on the official's economic interests is the same as the effect on a significant segment of the public.  (Regulation 18703.)  For purposes of our discussion, the "public" is all the persons residing, owning property, or doing business in the jurisdiction of the public official.  (In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77; Jorgensen Advice Letter, No. A-90-017.)  Therefore, for the "public generally" exception to apply, any decision would have to affect a significant segment of the population of the jurisdiction in substantially the same manner as it would affect a disqualified public official.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210.)


For example, a decision of the planning commission to improve the flow of traffic in the City of Sunnyvale would presumably affect all residents of the jurisdiction.  Thus, you would not have to disqualify yourself from participating in such a decision.  Conversely, a decision to grant a permit to Lockheed would not affect a substantial segment of the residents of the City of Sunnyvale in the same manner as it would affect Lockheed.  Accordingly, you would be required to disqualify yourself from participating in such a decision if the financial effect of the decision would be material. 


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\




Sincerely,




Scott Hallabrin




Acting General Counsel




By:  Blanca M. Breeze





Counsel, Legal Division
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