




June 11, 1992

Honorable Gilbert W. Ferguson

Member, California State Assembly

State Capitol, Room 2016

Sacramento, CA  95814 






Re:  Your Request for Advice










Our File No. A-92-276

Dear Assemblyman Ferguson:


This letter is in response to your request for advice regarding your duties and responsibilities under the "personal use" and other provisions of the Political Reform Act (the "Act").  


In your letter, you state that you hired a lawyer to represent you in a case in which you were joined as a defendant by a candidate who lost a local election.  You have asked whether it is proper to use campaign funds to pay $426 in legal fees in connection with that civil suit under the "personal use" provisions of the Act.  You also asked whether you may be reimbursed for $2,000 in legal fees already paid in connection with that suit.  Finally, you ask whether any legal fees not paid in connection with the debt in question must be reported as a contribution.


According to your letter, you wish to use your campaign funds to pay attorney fees in connection with civil litigation.  The general rule of the personal use law is that any expenditure of campaign funds must be, at a minimum, reasonably related to a political, legislative, or governmental purpose.  Where an expenditure confers a substantial personal benefit on the candidate, the expenditure must be directly related to a political, legislative, or governmental purpose.  (Section 89512.)  


Certain specified expenditures are permitted only if the expenditures are directly related to political, legislative or purposes.  Section 89514 sets out specific rules regarding the restrictions on the use of campaign funds for the payment of attorneys' fees.


Section 89514 states: 



Expenditures of campaign funds for attorney's fees and other costs in connection with administrative, civil, or criminal litigation are not directly related to a political, legislative, or governmental purpose except where the litigation is directly related to activities of a committee that are consistent with its primary objectives or arises directly out of a committee's activities or out of a candidate's or elected officer's activities, duties, or status as a candidate or elected officer, including, but not limited to, an action to enjoin defamation, defense of an action to enjoin defamation, defense of an action brought for a violation of state or local campaign, disclosure, or election laws, and an action arising from an election contest or recount.






Emphasis added.


Pursuant to Section 89514, an elected officer may lawfully use campaign funds to pay legal fees incurred in connection with civil litigation which arises in the course of the officer's official duties.  Furthermore, a candidate may lawfully use campaign funds to pay legal fees incurred in connection with civil litigation which arises out of his or her status as a candidate.  You have asked whether it is proper to use campaign funds to pay for $426 in legal fees in connection with a civil suit.  According to your letter, you became involved in a local election by speaking out in favor of candidates for a local city council race and in opposition to the incumbents.  After losing the election, an incumbent filed a lawsuit against an individual who allegedly put out a "hit piece" against the incumbent, and you were included in the suit.  Based on your facts, the litigation is directly related to your activities, duties, or status as either a candidate or as an elected officer.   Consequently, you may use campaign funds to pay attorneys' fees in connection with that litigation.


You also asked whether you may be reimbursed for $2,000 in legal fees already paid in connection with that suit.  Section 89511.5 states, in pertinent part:



(b)  An incumbent elected officer may be reimbursed for expenditures of his or her personal funds, from either the controlled committee campaign bank account established pursuant to Section 85201 with respect to election to the incumbent term of office, or from a controlled committee campaign bank account established pursuant to Section 85201 with respect to election to a future term of office, if all of the following conditions are met:



(1)  The expenditures are not campaign expenses.


(2)  The incumbent elected officer, prior to reimbursement, provides the treasurer of the committee with a dated receipt and a written description of each expenditure.


(3)  Reimbursement is paid within 90 days of the expenditure, in the case of a cash expenditure, or within 90 days of the end of the billing period in which it was included, in the case of an expenditure charged to a credit card or charge account.

* * * *



(d)  If reimbursement is not paid within the time authorized by this section, the expenditure shall be reported on the campaign statement as a nonmonetary contribution received on the 90th day after the expenditure is paid, in the case of a cash expenditure, or within 90 days of the end of the billing period in which it was included, in the case of an expenditure charged to a credit card or charge account.





Section 89511.5(b) and (d), emphasis added. 


 Campaign funds may be used to reimburse an officeholder for an expenditure made from personal funds, but only if the requirements of Section 89511.5(b) are satisfied.
 If the expenditure is an officeholder expense, and not a campaign expense related to his or her status as a candidate, and it is made within 90 days of the expenditure, in the case of a cash expenditure, or within 90 days of the end of the billing period in which it was included, the officeholder may be reimbursed for that expense.  The expenditure should be reported as a nonmonetary contribution to the elected officer's campaign committee if the 90 days has elapsed.  (Section 89511.5(d).)

 
As noted earlier, we have sought guidance from Regulation 18525 to conclude that the expenditures in question are related to your activities, duties, or status as either a candidate or an elected officer.  (See Footnote 3 above.)  Consequently, we find that they are not prohibited by Section 89511.5(b)(1) as set forth above.  However, the 90-day limit in Section 89511.5(b)(3) may operate to preclude reimbursement.


During our telephone conversation of May 19, 1992, you also asked whether you would have reporting obligations for the difference between $1,000, which is the amount billed by the attorney, and $426, which is the amount requested by the attorney as a cash settlement.  The Commission has advised that legal services rendered at below fair market value by a law firm to a state or local elected officer in connection with civil litigation which arose during the course of the officer's official duties are an in-kind contribution to that officer.  In that circumstance, the value of the contribution would be computed at the fair market value of the legal services less the reduced fee charged to the officer.  (Lowell Advice Letter; No. I-91-323.)


Section 82015 essentially defines "contribution" as a payment made for political purposes.  Included in this definition are "discounts or rebates not extended to the public generally."  (Section 82015.)  The Commission has determined that donations made to an elected officer to be used in the defense of alleged civil or criminal violations arising during the course of his or her official duties are for a political purpose and, therefore, are contributions.  (In re Johnson, (1989) 12 FPPC Ops. 1 and In re Montoya (1989) 12 FPPC Ops. 7.)  Thus, discounted legal services by a law firm rendered to assist an elected officer for these purposes would constitute a contribution to the officer.  


The Commission, however, has also previously advised that candidates and committees whose debts are reduced would not be receiving contributions so long as:  (1) decisions to reduce the debts are a product of a bona fide business judgment of the creditor that the debts are uncollectable, (2) the assessment and reduction of fees is applied in a standard manner to all clients of the creditor who have not paid their bills at the end of the year, and  (3) reasonable efforts have been made by the creditors to collect the debts.  (Lowell Advice Letter, No. A-89-702 and Steinberg Advice Letter, No. A-86-344.)  However, when circumstances suggest that the creditor intended to bestow a political benefit on the debtor or that reasonable steps were not taken to collect the debt, forgiveness of the debt will be considered a contribution.  (Hansen Advice Letter, No. I-92-103.)


The determination of whether settlement of the debt was based upon a bona fide business judgment is a question of fact which will depend upon a review of all the surrounding circumstances.  The Commission does not act as a finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)  You have not provided sufficiently detailed facts to enable us to determine whether the settlement of the outstanding debt was a bona fide business decision.  However, if you have sufficient campaign funds on hand to pay the $1,000 debt, it would appear that the first criterion set forth in our Lowell Advice Letter, No. 89-702, would not be satisfied and the portion of the $1,000 debt that is forgiven will be an in-kind contribution.  


I trust this letter has provided you with the guidance you requested.\  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Luisa Menchaca







Counsel, Legal Division
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