




June 11, 1992

Judy Herscher 

Downey, Brand, Seymour and Rohwer

555 Capitol Mall, 10th Floor

Sacramento, CA  95814-4686






Re:
Your Request for Advice


Our File No. A-92-278

Dear Ms. Herscher:


This is in response to your letter requesting advice on behalf of the Sacramento-Yolo Port District regarding the status of the employees of a potential contractor, Spink Corporation, under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


According to your letter of May 18, 1992, you have been specifically authorized to request this advice by Sacramento-Yolo Port District Commissioners Alfonso Z. Gonzalez, Willie A. Bell, Thomas J. Hammer, Jr., James W. Cameron, Jr., Stan Hazelroth, Obie Brandon and the following employees of Spink Corporation:  Bruce Henz, William MacIver, Lloyd Bakan, David H. Werner, Craig Wecker, Bob Ness, Mark Smith, and Tom Wildemann.

QUESTIONS


1.  If Spink Corporation contracts to provide the services described in your letter to the Sacramento-Yolo Port District, will Spink Corporation or its employees be "consultants" as defined in the Act.


2.  If Spink Corporation or its employees are consultants, will they have a conflict of interest with respect to providing the services described in your letter?


3.  If Spink Corporation or its employees are public officials:



a.  Will they be participating in making, or otherwise using their official position to influence a governmental decision of the Sacramento-Yolo Port District?  


b.  Is independent substantive review of the conclusions and recommendations of Spink Corporation required to ensure that they are not participating in making, or otherwise using their official position to influence a governmental decision?

CONCLUSIONS


1.  Spink Corporation will not be a consultant as defined in the Act; a consultant is a "natural person."  However, the employees of Spink Corporation who provide the services described in your letter to the Sacramento-Yolo Port District would be consultants.  


2.  Since the assessment district will encompass the entire jurisdiction of the Sacramento-Yolo Port District and will not affect the interests of the consultants in a manner that is distinguishable from the class of residential property owners in the jurisdiction, the property interests of the consultants will not result in a conflict of interest with respect to advising the district.


3.
a.  Since it appears that the "public generally" exception will apply to the employees of Spink Corporation, the participation of the consultants would not be restricted.  Thus, we have not addressed the issue of whether they will be participating in making, or otherwise using their official position to influence a governmental decision of the Sacramento-Yolo Port District.  


b.  Absent a conflict of interest, independent substantive review of the conclusions and recommendations of Spink Corporation is not required by the Act.

FACTS


The Sacramento-Yolo Port District (the "district") is a local government agency with jurisdiction extending over Sacramento County and what was--before the incorporation of the City of West Sacramento--all land within the First Supervisorial District of Yolo County.  The current estimated population within the district is 1,124,711.  


The district is governed by a seven member board of commissioners who hold office for four year terms.  Two commissioners are appointed by the Sacramento City Council; two by the Sacramento County Board of Supervisors; one by the Yolo County Board of Supervisors; one by the City of West Sacramento; and one is appointed jointly by the City and County of Sacramento.


The district is currently involved in a federally authorized and engineered project to deepen the channel to the Port of Sacramento.  The project will permit larger ships to reach the port and is intended to enhance the economies of Sacramento and Yolo Counties by increasing trade through the port.


Under the existing plan, the work will be performed by the United States Army Corps of Engineers which will share all costs with the district.  The district will be responsible for necessary land, easements and rights of way.  In order to fund its share of the project, the district intends to impose a special assessment within the district for the project.  It is anticipated that the boundaries of any new assessment district will be coextensive with the current boundaries of the district.


The district is now seeking an assessment engineer to provide services related to the formation and implementation of the assessment district.  The assessment engineer will provide the district with at least two alternatives on the boundaries of a new assessment district and the methodology for spreading the cost of development among parcels within the new assessment district.


The district intends to create a special "team" of persons consisting of its bond counsel, legal counsel, Port Director Michael Vernon, the Assistant Port Director John Sulpizio; the Finance/Administration Director Douglas Thompson, and two Commissioners.  The team will meet with the assessment engineer to provide information pertaining to the needs of the district, the economics and benefits of the project, and to discuss the legality of various methodologies.


The district has provided in the proposed contract that the assessment engineer will not express a preference or recommend any specific alternative.  The entire port commission will make the final decisions with input from its staff, the team and the district's legal counsel.  After the final selections are made by the commission, the assessment engineer will assist in the calculation and recordation of the final assessments, assist in public forums or hearings concerning the selected boundaries and spread methodology, and prepare any diagrams necessary to finalize the district.


On January 3, 1992, the district requested bids from qualified engineers to serve as the assessment engineer for the project.  One bidder, Spink Corporation ("Spink") is a professional consulting engineering and architectural firm which has been headquartered in Sacramento for over 65 years.  The proposal provides that the following employees of Spink will perform the assessment engineering services:  Bruce Henz, William MacIver, Lloyd Bakan, David H. Werner, Craig Wecker, Bob Ness, Mark Smith, and Tom Wildemann.  We understand that none of the employees have an ownership interest in the firm of 10 percent or more.


Each of the employees of Spink that are proposed to provide services to the district own property in the district, with the exception of Lloyd Bakan and Tom Wildemann.  All the properties owned by the Spink "team" members are personal residences with the exception of the interests of Bruce Henz.  Mr. Henz owns, in addition to his personal residence, a one-fourteenth interest in NRS Venture which owns the building that the Spink Corporation leases as an office.  In addition, you stated that while Mr. MacIver's property is a personal residence, it is comprised of two adjacent assessor parcels on which the family home and a horse barn are located.

ANALYSIS

Public Officials


The Act was adopted by the voters of California in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In addition, the Act requires every public official disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  


A "public official" is defined in Regulation 18700 as follows:


(a) "Public official at any level of state or local government" means every natural person who is a member, officer, employee, or consultant of a state or local government agency.

* * *



(2)  "Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:




(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and


(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.





Regulation 18700(a).


 This definition has been broadly interpreted to prevent evasion of the conflict-of-interest safeguards by delegation of decision-making authority to private parties such as consultants or independent contractors.  (See e.g., In re Maloney (1977) 3 FPPC Ops. 69.)  However, a "consultant" as defined in Regulation 18700(a)(2) must be a natural person and cannot be a corporation.  Consequently, Spink Corporation cannot be a consultant for purposes of the Act.  


Employees of Spink who provide services under the contract to the district may be consultants if they provide information, advice, recommendation or counsel to the district.  (Regulation 18700(a)(2); Rose Advice Letter, No. A-84-306; and Kaplan Advice Letter, No. A-82-108.)  According to your facts, employees of Spink will provide optional plans for boundaries on a new assessment district and the methodology for spreading costs.  This constitutes providing information, advice, recommendation or counsel to the district.  Thus, absent some exception, the employees of Spink would fall within the definition of "consultant."


Regulation 18700(a)(2) provides an exception for consultants who conduct research and arrive at conclusions with respect to the rendition of information, advice, recommendation, or counsel, independent of control and direction of the agency, and possess no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.  (See also, Hayden Advice Letter, No. A-84-319.)  For example, the exemption in Regulation 18700(a)(2) would apply if the employee prepared and submitted a product to the agency for the agency's use.  


For example, in the Clifford Advice Letter (No. A-83-103), the Commission advised that an engineer retained to construct a filtration system according to specifications in a contract was not a consultant where the engineer performs the services without deviation from the contract.


You stated that the district's plan is to have the employees of Spink act independent of the control or direction of the district and to produce two alternatives with respect to the proposed boundaries of the new assessment district and the method to spread the costs in the district.  The district does not want the employees of Spink to recommend which of the alternatives the district should choose.


However, while it appears that the employees of Spink will be conducting research and arriving at conclusions with respect to the rendition of the assessment information independent of control and direction of the agency or any agency official, the employees will possess substantial authority with respect to the ultimate agency decision.  In this case, in choosing which two alternatives for the assessment district and spread of assessments the district may choose from out of the multitude of possible alternatives that might exist, the employees of Spink will in essence be making the district's decision to reject other types of plans.  Consequently, it does not appear that the exception will apply to the employees of Spink.

