




July 22, 1992

Robert D. Thornton

Nossaman, Guthner, Knox & Elliott

Lakeshore Towers

18101 Von Karman Avenue, Suite 1800

Irvine, CA  92715-1007






Re:
Your Request for Informal Assistance

Our File No. I-92-279

Dear Mr. Thornton:


This is in response to your letter requesting advice on behalf of Laguna Hills City Councilmember Joel Lautenschleger regarding his responsibilities as a member of the Board of Directors of the San Joaquin Hills Transportation Corridor Agency pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not relate to a specific pending decision, we are treating your request as one for informal assistance.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Lautenschleger participate in decisions of the San Joaquin Hills Transportation Corridor Agency concerning a proposed eight-lane toll road that is within 2,500 feet of his real property?

CONCLUSION


If any decision of the agency pertaining to the toll road will have a $10,000 effect on the fair market value of Councilmember Lautenschleger's property or will affect the rental value of the property by $1,000 or more in a 12-month period, the councilmember may not participate in the decision.

FACTS


The San Joaquin Hills Transportation Corridor Agency (the "agency") is a joint powers agency formed by the County of Orange, the City of Laguna Hills, and ten other cities within the county.  The agency was formed to plan, design, finance and construct the San Joaquin Hills Transportation Corridor (the "corridor"), an eight-lane toll road that will stretch between Newport Beach and San Juan Capistrano.


In March 1991, the agency adopted the alignment for the corridor and approved construction.  Laguna Hills City Councilmember Joel Lautenschleger was appointed to the Board of Directors of the San Joaquin Hills Transportation Corridor Agency as the representative of the City of Laguna Hills after these decisions were made.  The councilmember owns a residence in the City of Laguna Hills, approximately 2,000 feet from the proposed corridor.  


You stated that a significant population of Laguna Hills is within 2,000 feet of the proposed corridor.  You also stated that the Environmental Impact Report indicated that effects on the noise levels around the councilmember's residence resulting from the corridor will be below state and federal standards.  In addition, while traffic flow on the surface streets near the councilmember's residence will be reduced, the streets will operate at acceptable levels with or without the construction of the corridor.

ANALYSIS

Conflicts of Interest


Section 87100 provides:


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.





Section 87103(b).


Councilmember Lautenschleger is a member of the Laguna Hills City Council and a member of the Board of Directors of the San Joaquin Hills Transportation Corridor Agency, and therefore is a "public official" under the Act.  (Section 82048.)  You stated that Councilmember Lautenschleger owns property in which he presumably has an interest of $1,000 or more.  Consequently, the councilmember is prohibited from making, participating in making, or influencing decisions which will have a reasonably foreseeable material financial effect on his property.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Clearly, the construction and characteristics of an 8-lane toll road within 2,000 feet from the councilmember's real property is likely to have a financial effect on his property.  


In addition to the foreseeable effect on the councilmember's financial interests, the effect must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  Regulation 18702.3 provides:


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.





Regulation 18702.3(a)(3).


The councilmember's real property is within 2,500 feet of the proposed corridor.  Thus, if the decisions will have a $10,000 effect on the fair market value of the property or will affect the rental value of the property by $1,000 or more per 12-month period, the councilmember may not participate in the decisions.


You stated that the Environmental Impact Report suggests that the councilmember's property will not be materially affected by the existence of the corridor within 2,500 feet of his real property.  However, according to your facts, the decision to locate the corridor and approve its construction have already been made, without Councilmember Lautenschleger's participation.  


Generally, each decision must be analyzed independently to determine if there will be a foreseeable material financial effect on the councilmember's economic interests.  (In re Owen (1976) 2 FPPC Ops. 77.)  This is true provided that the decisions are not interrelated.-  (Huffaker Advice Letter, No. A-86-343; Miller Advice Letter, No. A-82-119.)  


Consequently, subsequent decisions that will not affect the location or the size of the corridor may not foreseeably affect the councilmember's real property to the same extent as the decision to locate the corridor near his property.  Thus, for example, in analyzing a decision to increase the number of lanes of the corridor you should consider the financial effects on the real property that would occur because of the increase in the number of lanes, not the financial effect of locating the corridor within 2,000 feet.


We cannot make the factual determination of whether the councilmember's real property will be materially affected.  Moreover, you have not identified specific decisions.  Thus, we can only provide these general guidelines concerning the determination of materiality.  

Exceptions


Even if the councilmember has an economic interest in a decision which will be materially financially affected by the decision, the councilmember may still participate if the effect on the councilmember's interest is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, the decision must affect the councilmember's interests in substantially the same manner as it will affect a significant segment of the jurisdiction.  (Regulation 18703; In re Owen (1976) 2 FPPC Ops. 77.)  


Although you have not provided information concerning the population within 2,500 feet of the corridor, in relation to the rest of the jurisdiction, it would appear from the map you provided that the segment of the population within 2,500 feet of the proposed corridor is not significantly large enough to invoke the exception.


In addition, Regulation 18700.1 provides that an otherwise disqualified official may appear in the same manner as any other member of the general public before his or her agency in the course of its prescribed governmental function to represent his or her personal interests in real property if the property is wholly owned by the official or members of his or her immediate family.  


Thus, if the councilmember and members of his immediate family are the sole owners of the property near the corridor, he may appear before the agency, in the same manner as any other member of the public, to advocate on behalf of his property interests.  However, his comments must be limited to his personal interests, and he should take care to clarify that he is not acting in any official capacity.  (Larsen Advice Letter, No. A-87-151.)  The councilmember still would be prohibited from privately discussing these matters with other members of the agency or with other agency officials.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace

