




September 9, 1992

Honorable Tom Bohigian

City Councilmember

City of Fresno

City Hall

Fresno, CA  93721






Re:
Your Request for Informal Assistance


Our File No. I-92-280

Dear Mr. Bohigian:


This is in response to your request for advice and confirms the advice I provided to Assistant City Attorney Hilda Cantu Montoy on your behalf by telephone on June 17, 1992, regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.

QUESTION


Your wife performed services for Westlands Water District for which she was paid in excess of $500.  She received this compensation in early 1992.  On April 7, 1992, you participated in a discussion and decision of the city council that authorized intervention by the city in litigation against the Westlands Water District.  May you participate in future city council decisions regarding this litigation?

CONCLUSION


Westlands Water District appears to be a source of income to you.  If the effect of decisions relating to the litigation flows to all, or a significant segment, of the residents of the City of Fresno, you will not be required to disqualify yourself from participating in future city council decisions concerning the litigation.  However, if the decisions will affect you or your wife in a unique manner that is distinguishable from the effect of the decisions on the "public generally," your disqualification would be required.

FACTS


Your wife performs free lance writing and public relations work for both private and public sectors.  A few years ago, she performed services for the Westlands Water District.  Most recently she performed work for Westlands Water District again.  She prepared an annual report and other writings and received compensation exceeding $500 within the one year period prior to a city council discussion and decision in which you participated on April 7, 1992.  This decision authorized the city to intervene in litigation against the Westlands Water District and to expend up to $21,000 for this purpose.

ANALYSIS


Section 87100 prohibits officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have an economic interest.  


A public official includes every natural person who is a member, officer, employee, or consultant of a local or state government agency.  (Section 82048.)  As a city councilmember, you are a public official.


Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the officer or a member of his or her immediate family or on any source of income aggregating $250 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  Therefore, as a general rule, any person or business that has made any payment to an official in the past 12 months is a source of income to the official for the purposes of Section 87103(c).  


"Income" means a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.  (Section 82030(a).)


"Income" does not include:  Campaign contributions (Section 82015; Regulation 18215); Salary and reimbursement for expenses or per diem received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide educational, academic, or charitable organization; Any devise or inheritance; Alimony or child support payments; Any loan or loans from a commercial lending institution which are made in the lender's regular course of business on terms available to members of the public without regard to official status if used to purchase, refinance the purchase of, or for improvements to, the principal residence of the filer or if the balance owed does not exceed $10,000; Any indebtedness created as part of a retail installment or credit card transaction if made in the lender's regular course of business on terms available to members of the public without regard to official status, so long as the balance owed to the creditor does not exceed $10,000.


As noted above, Section 82030 provides that the income of an individual includes any community property interest in the income of a spouse.  Consequently, if any person or business has been a source of income to a public official of $250 or more, or to the public official's spouse of $500 or more within 12 months preceding a governmental decision, the source of income is a potentially disqualifying economic interest as defined in Section 87103.  Since your wife received more than $500 from the Westlands Water District and half of her income is attributable to you, the Westlands Water District is a source of income to you.


There appears to be some confusion over whether the compensation received by your wife from the Westlands Water District constitutes a potentially disqualifying economic interest.  Specifically, in a May 6, 1992, memorandum prepared for you by the city attorney's office, it states that salary and 

reimbursement for expenses received from a state or local government agency is excluded from the definition of "income" as defined in the Act.  (Section 82030(b).)  Since the compensation was paid to your wife by a public entity, the memorandum concludes that such compensation is "salary" within the meaning of the income exception, and, as such, does not constitute an economic interest under the Act.  


The city attorney's conclusion would only be correct if your wife is either an employee or a consultant of the Westlands Water District.  A "consultant" is defined in Regulation 18700 as follows:



(2)  "Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:




(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and




(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.






Regulation 18700(a)(2).


This definition has been broadly interpreted to prevent evasion of the conflict-of-interest safeguards by delegation of decisionmaking authority to private parties such as consultants or independent contractors.  (See e.g., In re Maloney (1977) 3 FPPC Ops. 69.)  Thus, Regulation 18700(a)(2) provides that a "consultant" is a person who provides under contract, information, advice, recommendation or counsel to a state or local government agency.  The definition does not require that the person "make" a final decision.  The conflict of interest potential in a consulting arrangement arises if the person may "make" or "influence" governmental decisions to further the person's own financial interests.  As noted above, if a person is deemed to be a "consultant," that person is a public official under the Act.


Regulation 18700(a)(2) further provides an exception for consultants who conduct research and arrive at conclusions with respect to the rendition of information, advice, recommendation, or counsel independent of control and direction of the agency, and possess no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.  For a person to be exempted under the exception in Regulation 18700(a)(2), the person must be retained to, in essence, prepare and provide a finished product to an agency for the agency's use.  (Davis Advice Letter, No. A-91-473.)


We have insufficient information to make a definitive determination regarding your wife's employment status with the Westlands Water District.  We do not know, for example, whether she has a contract with the water district and, if she does, the extent of her duties under that contract.  However, based on the information you did provide, it appears that your wife is not a consultant under the Act.  As such, the compensation she received from the Westlands Water District is income to you and a potentially disqualifying economic interest.  If it is reasonably foreseeable that this economic interest will be affected materially by the city's involvement in the litigation in which the water district is a party, you will be required to disqualify yourself from such decisions, unless the "public generally" exception applies.


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a conflict of interest.  


You have not provided us with any information regarding the litigation or the effects of the city's intervention in the lawsuit, but it would appear that any decision made by the city will have a reasonably foreseeable material financial effect on your source of income, the Westlands Water District.


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  Regulation 18702.1(b) states in pertinent part:


A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:



(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.





Regulation 18702.1(b)(2).


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87100.)  If the decision does not affect all members of the public in the same manner, disqualification may be required unless the effect of the decision on the public official's economic interests is the same as the effect on a significant segment of the public.  (Regulation 18703.)  For purposes of our discussion, the public is the entire population of the City of Fresno.  (In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77; Jorgensen Advice Letter, No. A-90-017.)  


We have previously advised that when a public official receives a gift from an agency of the state or federal government, if the effect of a governmental decision is material as to the state or federal government, the effect of the decision flows to all residents in the jurisdiction of the state or federal government.  Therefore, the effect of the decision would be the same as the effect on the "public generally."  (See, Douglas Advice Letter, No. I-90-128A; Howard Advice Letter, No. A-92-105.)  


Moreover, we have advised the City of Oakland that for purposes of rebuilding after the Oakland fire disaster, public officials who resided in the affected area are not prohibited from participating in governmental decisions as a result of the ownership of their residences because the financial effect of the decisions on their economic interests is the same as the effect on a significant segment of the public.  This is so because the financial effects of the fire extend beyond the boundaries of the fire-damaged area.  Thus, the effect of the decisions made in connection with the rebuilding efforts will similarly extend beyond the boundaries of the fire-damaged area, and will affect homeowners in this extended area in a substantially similar manner.  (Williams Advice Letter, No. I-91-513.)


We have no information regarding the litigation in question with which to make a determination as to whether the "public generally" exception applies here.  We can only advise that if the effect of the decisions relating to the litigation flows to all, or a significant segment, of the residents of the City of Fresno, you will not be required to disqualify yourself from participating in future city council decisions concerning the litigation.


We caution, however, that this "public generally" exception permits a public official to make, participate in making, or attempt to influence a decision only if the decision does not affect the public official in a unique manner.  If decisions regarding the litigation will affect you or your wife or other economic interests, other than the Westlands Water District, in a manner which is distinguishable from the effect of the decisions on the "public generally," your disqualification would be required.  (Sandronsky Advice Letter, No. A-91-435a.)  


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, or wish to supplement your inquiry with additional facts, please contact me at (916) 322-5901.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

