




September 9, 1992

Jack Harrison

4213 Galewood Way

Carmichael, CA  95608






Re:
Your Request for Advice


Our File No. A-92-289

Dear Mr. Harrison:


This letter is intended to confirm the advice that was provided to you by telephone on June 15, 1992, concerning your responsibilities as a former designated employee of the California Department of Parks and Recreation (hereinafter "State Parks") pursuant to the "revolving door" provisions of the Political Reform Act (the "Act").  Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.) 

QUESTION


You are a former chief deputy director for operations of State Parks.  Subsequent to your departure from the employ of the state in February, 1992, you have been asked to act as a representative of private entities that seek to do business with State Parks.  You have asked whether it is permissible for you to use your expertise to advise clients under the "revolving door" provisions of the Act.  Specifically, you have asked:


1.  May you arrange meetings for your clients with state officials, including those at State Parks?


2.  May you conduct research on your clients' behalf?  


3.  May you monitor the activities of State Parks so that you can advise one of your clients, an association of individuals who does business with State Parks, if there are pending plans that should concern them?  This would include contacting State Parks for the sole purpose of collecting public information.


4.  Another client, a private concessionaire, wishes to establish new concessions within the state park system and has asked for your opinion on what might represent the best opportunities.  May you help draft proposals to submit before State Parks?  


5.  May you monitor a State Parks planning program underway at the park where the business of a client, a state park concessionaire, is located?  May you advise this client on any planned changes by State Parks which could have an effect on his business?  While at State Parks, you had no involvement with this planning project.


6.  A local government agency is in the process of accepting a state recreation area for local operation.  May you assist this local agency in preparing a lake management plan in anticipation of taking over operations?  In this regard, may you contact State Parks for the purpose of collecting public information useable to the agency?  You will not be representing the agency on any other matters related to the proposed transfer.


7.  May you advise and/or assist companies or individuals in drafting proposals or bids in response to requests for proposals which are sent out by State Parks, if it would involve a project in which you did not previously participate as a state official?  In this regard, may you contact State Parks for the purpose of collecting public information?

CONCLUSIONS


1.  Under Section 87406, you may arrange meetings for your clients with state officials at State Parks so long as the purpose of the meeting is not for influencing "administrative action" and the subject matter discussed at the meeting does not constitute "attempting to influence administrative action."  However, under Sections 87401 and 87402, you may not arrange for such a meeting, if the meeting is in connection with a judicial, quasi-judicial or other proceeding in which you participated and the state is a party or has a direct and substantial interest.


2. through 7.  In response to your general inquiries under Section 87406, the revolving door provisions of the new ethics bill, requesting information from State Parks concerning anything that is a matter of public record, such as, existing laws, regulations or policies, is not influencing an "administrative action" and thus is not a restricted communication.  In addition, using your expertise to advise your clients on the procedural requirements, plans, or policies of State Parks or to draft proposals on your clients' behalf that would be submitted to State Parks would not be a prohibited "appearance" or "communication" under Section 87406 so long as you are not identified in connection with any of your client's efforts to influence the administrative action of State Parks, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property considered by State Parks.  However, please note these activities may be restricted under Sections 87401 and 87402, the traditional revolving door provisions of the Act.  Without having information regarding your duties and samples of specific proceedings in which you were involved as an agency official, we are unable to make this determination.

ANALYSIS

Post-Government Employment Restrictions

Milton Marks Postgovernmental Employment Restrictions Act


Effective January 1, 1991, the Legislature enacted a series of statutes intended to establish ethical guidelines for public officials.  The Act now provides that legislators, state officeholders and designated employees of administrative agencies are subject to new restrictions on their postemployment activity.  For designated employees of state agencies, Section 87406(d)(1) provides in relevant part:


No designated employee of a state administrative agency, any officer, employee, or consultant of a state administrative agency who holds a position which entails the making, or participation in the making, of decisions which may foreseeably have a material effect on any financial interest, and no member of a state administrative agency, for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  For purposes of this paragraph, an appearance before a state administrative agency does not include an appearance in a court of law, before an administrative law judge, or before the Worker's Compensation Appeals Board.  The prohibition of this paragraph shall only apply to designated employees employed by a state administrative agency on or after January 7, 1991.





(Emphasis added.)


You were a designated employee of State Parks in a position that your agency had determined involved the making or participation in making of decisions which may affect financial interests.  Pursuant to Section 87406(d)(1), you may not appear before or communicate with State Parks, or any subdivision thereof, for the purpose of influencing "administrative action" or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  The prohibition extends for one year after leaving state office or employment.  The prohibition does not prevent you from communicating with the Legislature or with other state agencies.


Communications to administrative agencies which are not for the purpose of influencing "administrative action" are not restricted.  For example, we advised that informational meetings between a representative of a nonprofit corporation and state agency officials to determine the agency's viewpoint, and to introduce the corporation to the officials were not influencing an "administrative action."  (Bagetelos Advice Letter, No. I-91-202.)  On the other hand, if at the meeting the corporate representative suggested or requested that the agency consider drafting rules or regulations, the activity would constitute attempting to influence an "administrative action."


Thus, in response to your general inquiries, under Section 87406, the revolving door provisions of the new ethics bill, requesting information from State Parks concerning anything that is a matter of public record, such as, existing laws, regulations or policies, is not influencing an "administrative action" and thus is not a restricted communication.  In addition, using your expertise to advise your clients on the procedural requirements, plans, or policies of State Parks or to draft proposals on your clients' behalf that would be submitted to State Parks would not be a prohibited "appearance" or "communication" under Section 87406, so long as you are not identified in connection with any of your clients' efforts to influence the administrative action of State Parks, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property considered by State Parks.  However, please note these activities may be restricted under the traditional revolving door provisions discussed below.  (Sections 87401 and 87402.)

Traditional Revolving Door Provision


Even prior to the enactment of the new ethics provisions of the Act, the Act did provide a life-time restriction on postgovernmental employment activities under certain circumstances.  Sections 87401 and 87402 provide:


No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:



(a) The State of California is a party or has a direct and substantial interest.



(b) The proceeding is one in which the former state administrative official participated.





Section 87401.


No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.





Section 87402.


Pursuant to Sections 87401 and 87402, you may not appear before or communicate with State Parks, or any subdivision thereof, with the intent to influence a judicial, quasi-judicial or other proceeding where the proceeding is one in which you participated; and, the state is a party or has a direct and substantial interest.


In addition, Section 87402 prohibits you from aiding, advising, counseling, consulting or assisting any other person in the proceeding.  


For purposes of Sections 87401 and 87402, you are considered to have "participated" in a proceeding during your tenure at State Parks if you took part in the proceeding "personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information."  (Section 87400(d).)  Moreover, as chief deputy director of operations for State Parks, we presume you were substantially involved in all the proceedings in which those employees, who were supervised by you as part of your official duties, were personally and substantially involved.  (Brown Advice Letter, No. A-91-033.)  In other words, for purposes of the Act, if you had a supervisory position directly responsible for an employee's activities, you "participated" in the proceeding.  (Blonien Advice Letter, No. A-89-034.)


You have not provided any examples of specific proceedings in which you were involved as an agency official, so we can only provide these general guidelines.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
Deanne Stone


Counsel, Legal Division
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