




May 26, 1992

Ronald R. Ball

Acting City Attorney

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, CA  92008-1989






Re:
Your Request for Advice





Our File No. A-92-291

Dear Mr. Ball:


This is in response to your letter requesting advice on behalf of Carlsbad Mayor Pro Tem Ann J. Kulchin concerning her duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


Does Mayor Pro Tem Kulchin have an economic interest in the Kelly Family Trust, where her adult child's mother-in-law manages the trust?

CONCLUSION


According to your facts, Mayor Pro Tem Kulchin does not have an economic interest in the Kelly Family Trust.  

FACTS


Mayor Pro Tem Kulchin's adult daughter, Leslie, married and became part of the Sippel family.  Lucia Sippel, Leslie's mother-in-law, manages the Kelly Family Trust (the "trust"), a large landowner in the jurisdiction.  You stated that the mayor pro tem has not received income from either her daughter or the trust in the past 12 months.  You stated the mayor pro tem's daughter is financially independent and does not rely on the mayor pro tem as a source of income.  Finally, you confirmed on May 20, 1992 that the mayor pro tem was not a beneficiary of the trust.  


You have asked whether the Kelly Family Trust is an economic interest of the mayor pro tem.  You stated that the trust owns land that may be developed and that the trust may also be asked to dedicate some property to the city for a park.  Consequently, you anticipate that the trust will be appearing before the city council on matters in the near future.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or attempting to use their official position to influence a governmental decision in which they have a financial interest.  Section 87l03 defines a "financial interest" as:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87l03.


According to your facts, the issue in question will not involve any investment or property interests of the mayor pro tem.  (Section 87103(a), (b) and (d).)  Moreover, you stated that the mayor pro tem has not received income or gifts from the trust or income from her daughter.  Consequently, the mayor pro tem will not have a conflict of interest in the decisions concerning the Kelly Family Trust by virtue the economic interests set forth in Section 87103(a), (b) and (d).  

The Mayor Pro Tem's Daughter


You have asked whether the interests of the mayor pro tem's adult child create a conflict of interest for the mayor pro tem.  While financial interests may be imputed to an elected official under Section 87103, such a result will only occur with respect to the interests of the official's immediate family.  


"Immediate family" is defined in Section 82029 as the official's spouse and dependent children.  A child is considered a "dependent child" for purposes of the Act if the child is under l8 and the elected official is entitled to claim the dependent child as such for income tax purposes.  (Tremlett Advice Letter, No. I-89-386.)  Thus, the financial interests of the mayor pro tem's adult child will not be disqualifying with respect to the governmental decisions of the mayor pro tem.  (See also, Smith Advice Letter, No. I-89-541.)  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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