




June 17, 1992

S. Joseph Simitian

KAY & STEVENS

490 California Avenue, Suite 400

Palo Alto, CA  94306






Re:  Your Request Advice







Our File No. A-92-307

Dear Mr. Simitian:


I am writing to confirm our telephone conversation of June 11, 1992, wherein we discussed your request for advice, Letter No. A-92-307.  As counsel for the Corning Union Elementary School District ("district"), you inquired about the conflict-of-interest provisions of the Political Reform Act (the "Act")  as they pertain to the duties of two trustees, John Stover and Vicki Patterson.  


The following advice is based upon the facts provided in your letter and our telephone conversations on June 5 and 11, 1992.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  In addition, the Commission's advice is limited to the provisions of the Act.

QUESTION


Under the Act, may trustees John Stover and Vicki Patterson participate in a decision to increase the district's developer fee from $1.58 per square foot to $1.65 per square foot?

CONCLUSION


Mr. Stover and Ms. Patterson may participate in the district's fee increase decision if the increased fee will not have a reasonably foreseeable material financial effect on any of their financial interests.

FACTS


The Corning Union Elementary School District Governing Board of Trustees is considering an increase in the developer fees which may be imposed on residential construction within the district's boundaries.  The current fee is $1.58 per square foot; the increased fee would be the maximum $1.65 per square foot allowable by law.


The elementary school district and the high school district participate in an overlapping fee structure.  By agreement, the elementary district receives approximately two-thirds of the developer fee and the high school district receives approximately one-third of the developer fee.  The high school district has imposed the maximum $1.65 per square foot fee allowable by law.  


Therefore, due to the overlapping fee structure and the fact that the high school district already has imposed the maximum fee allowed, any fee increase by the elementary school district board would have no impact on the amount of the fee charged to the developers.  Since developers already are charged $1.65 per square foot, the only impact of the decision would be on the proportionate share of the fee received by the district, i.e., the district would receive approximately two-thirds of $1.65 rather than two-thirds of $1.58.


According to these facts, you stated that there would be no financial impact on either trustee because the maximum fee is already charged by the high school district.


Mr. John Stover is a licensed general contractor who builds approximately three houses a year for specific owners.  He does not pay school district developer fees, nor are his construction fees or wages directly affected by the existence or level of developer fees.


Ms. Vicki Patterson is a licensed real estate broker.  She owns some rental properties in the district.  She also has a development project of two duplexes which would be subject to any developer fees imposed by the district.

ANALYSIS


A public official may not participate in a decision which will have a reasonably foreseeable material financial effect on any of his/her economic interests.  I have attached an outline which discusses the issue of foreseeability.  The test for determining foreseeability is whether there is a substantial likelihood that a governmental decision will have a financial effect on an official's economic interests.


You have stated that there will be no foreseeable financial effect on either Mr. Stover or Ms. Patterson because the fee increase decision will have no impact on the amount of the developer fee since the developers already pay the maximum $1.65 fee imposed by the high school district.  (Please see attached outline on foreseeability.)


Therefore, Mr. Stover and Ms. Patterson may participate in the district decision to increase the developer fee if the increased fee will not have a reasonably foreseeable material financial effect on any of their financial interests.


I trust this answers your question.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill Stecher







Counsel, Legal Division
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