




June 23, 1992

Judy Anderson

Town Clerk

142 Bolinas Road

Fairfax, CA 94930






Re:  Your Request for Advice







Our File No. I-92-308

Dear Ms. Anderson:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your letter does not seek advice regarding a specific pending governmental decision.  Additionally, the facts you have submitted for our consideration are insufficient for a complete analysis of all the issues arising from your questions.  Moreover, you have not provided us with the name of the councilmember on whose behalf you seek our advice.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTIONS


1.  Does employment with a local lumber company disqualify a town councilmember from serving on the town council?


2.  When should this councilmember abstain from participating in decisions of the town council due to a potential conflict of interest.

CONCLUSIONS


1.  Under the provisions of the Act, employment with a lumber company does not disqualify a town councilmember from serving on the town council.


2.  A councilmember may not participate in governmental decisions if it is reasonably foreseeable that the decisions will have a material financial effect, distinguishable from the effect on the public generally, on the official's economic interests.

FACTS


You have provided no facts for our consideration.  However, you have enclosed a memorandum from Town Attorney Leland H. Jordan addressed to Town Administrator Linda Christman, dated April 29, 1992, which succinctly and correctly summarizes the conflict-of-interest provisions of the Act as applicable to a town councilmember employed at a local lumber company.

ANALYSIS


Section 87100 of the Act prohibits public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  Councilmembers are public officials subject to the conflict-of-interest provisions of the Act.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103(c).

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

Materiality


The Commission has adopted regulations to determine whether the financial effect of a decision on an official's economic interests will be material.  When an official's economic interests are directly involved in a decision, Regulation 18702.1 establishes a presumption that the effect will be material.  For example, if the lumber company which employs the official appeared before the town council as an applicant for a permit, the town councilmember would have to abstain from participating in the decision. 


Where an official's economic interests are not directly involved in a decision, the official must determine if the indirect effect of the decision will be material by applying the Commission's materiality regulations.   

Public Generally


Even when the reasonably foreseeable financial effect of a governmental decision is material, disqualification is required only if the effect of the decision on an official's economic interest is distinguishable from the effect on the public generally.  (Section 87100.)  If the decision does not affect all members of the public in the same manner, disqualification may be required unless the effect of the decision on the source of income is the same as the effect on a significant segment of the public.  (Regulation 18703.)  For purposes of our discussion, the "public" is all the persons residing, owning property, or doing business in the jurisdiction of the public official.  (In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77; Jorgensen Advice Letter, No. A-90-017.)  Therefore for the public generally exception to apply, any decision would have to affect a significant segment of the population of the jurisdiction in substantially the same manner as it would affect a disqualified public official.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210.)


Enclosed for your convenience is a general discussion of the conflict-of-interest provisions of the Act.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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