




October 14, 1992

Melba Hoffman 

Administrative Assistant 

Kay S. Ceniceros 

Third District Supervisor

County of Riverside

Post Office Box 1359

Riverside, CA 92502-1359






Re:  Your Request for Informal Assistance







Our File No. I-92-312

Dear Ms. Hoffman:


This letter is in response to your request for advice and confirms the advice I provided to you by telephone on June 16, 1992, regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  Specifically, you are requesting advice on behalf of Bob Wheeler, a member of the board of directors of the Elsinore-Murrieta-Anza Resource Conservation District (hereinafter "Resource Conservation District"), and about an unidentified individual who has filed an application for a position on the board of directors of the Resource Conservation District.  Since your advice request does not refer to a specific governmental decision, but instead seeks general guidance, we are treating your request as one for informal assistance.  

QUESTIONS


1.  Does Director Wheeler have a conflict of interest by virtue of his position on the Anza Valley Municipal Advisory Council?


2.  If an unidentified individual is appointed to the board of directors of the Elsinore-Murrieta-Anza Resource Conservation District, would he have a conflict of interest by virtue of his position on the board of the Flood Control Zone 7 Board?


3.  Are members of the Anza Valley Municipal Advisory Council and of the Flood Control Zone 7 Board "public officials" subject to the conflict-of-interest provisions of the Act?

CONCLUSIONS


1.  The Act does not prohibit a public official from holding multiple public positions, either within a single agency or different agencies.  However, other laws do restrict the ability of public officials to hold two different public offices simultaneously if the offices are determined to be "incompatible offices."


2.  The Commission is precluded from giving third party advice.


3.  If the Anza Valley Municipal Advisory Council (or any county board or commission) makes substantive recommendations to the Riverside County Board of Supervisors that are regularly approved without significant modification, the Council would be a decisionmaking body and its members would be "public officials" as defined by the Act.  Consequently, the members would be subject to the conflict-of-interest provisions of the Act.

FACTS


Mr. Bob Wheeler is a member of the board of directors of the Elsinore-Murrieta-Anza Resource Conservation District.  He also is a member of the Anza Valley Municipal Advisory Council (hereinafter "Council"), which is advisory to the Riverside County Board of Supervisors for the Third District.


Another individual is an applicant for the board of directors of the Elsinore-Murrieta-Anza Resource Conservation District.  He is a member of the Flood Control Zone 7 Board, which is advisory to the Riverside County Board of Supervisors in their role as Flood Control Commissioners.


Additional information was provided by Director Wheeler in a memorandum dated May 26, 1992, regarding "incompatibility of offices."  Attachments to this memorandum consisted of the following:  a handout entitled "Municipal Advisory Councils Questions & Answers," County of Riverside Resolution No. 88-89 (Creating the Anza Valley Mountain Communities Municipal Advisory Council), the Constitution of the Anza Valley Mountain Communities Advisory Council, a memorandum entitled "Resource Conservation Districts," a memorandum entitled "The Elsinore-Murrieta-Anza Conservation District," a copy of Section of 48-9 of the Water Code captioned "Objects and purposes; nature of district; powers," and a memorandum entitled "Resource Conservation Districts Functions and Structures."

ANALYSIS

A.  Public Officials:  Members of Advisory Boards


The Political Reform Act was enacted by the people of the State of California in 1974.  The purpose of the disclosure and disqualification provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own economic interests or the economic interests of persons who have supported them.  (Section 81001(b).)


Section 87100 prohibits a public official from making, participating in making, or in any way attempting to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  In furtherance of the prohibitions of Section 87100, each state or local government agency must adopt a conflict of interest code.  (Section 87300.)  Conflict-of-interest codes are required to identify "designated employees" and assign to those designated positions appropriate categories of financial disclosure.  Each conflict of interest code must specifically enumerate the positions within the agency which involve making or participating in making governmental decisions which may foreseeably have a material financial effect on any economic interest.  (Section 87302.) 


The conflict-of-interest provisions of the Act apply only to "public officials,"  including "designated employees."  (Section 87100.)  The term "designated employee" is defined in Section 82019 to specifically exclude unsalaried members of boards or commissions which serve a solely advisory function.  Regulation 18700(a)(1) provides guidelines in determining whether a board or commission is "solely advisory" or has decisionmaking authority.  It provides:


"Public official at any level of state or local government" means every natural person who is a member, officer, employee or consultant of a state or local government agency.  


"Member" shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decisionmaking authority.  A board or commission possesses decisionmaking authority whenever:


(A)  It may make a final governmental decision;


(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or


(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.





Regulation 18700(a)(1).


A board or commission which does not possess decisionmaking authority pursuant to the provisions of Regulation 18700(a)(1) is solely advisory in nature.  (See In re Rotman (1987) 10 FPPC Ops. 1.)  Accordingly, its members are not public officials.


We note, however, that this advice is subject to change over time.  If a pattern develops of approval of the recommendations of a board or commission without substantive modification and review, it is likely that the board or commission would become a decisionmaking body for purposes of the Act.  Regulation 18700(a)(1)(C) seeks to include within the scope of the conflict-of-interest provisions of the Act those commissions and boards whose recommendations are merely "rubber stamped" by a public official or governmental agency.  In this event, the board or commission would be required to adopt a conflict of interest code and its members would be considered public officials subject to the conflict-of-interest provisions of the Act. 


The Anza Valley Municipal Advisory Council is a county board or commission.  Therefore, it is a local government agency.  Accordingly, if the Council meets any of the criteria of Regulation 18700(a)(1) above, it possesses decisionmaking authority, and its members are deemed public officials subject to the disclosure and disqualification requirements of the Act.  On the other hand, if the Council does not possess decisionmaking authority pursuant to the provisions of Regulation 18700(a)(1) and is solely advisory in nature, its members are not public officials.  


Make, Compel or Prevent a Final Governmental Decision


From the information you have provided, the Council does not appear to possess the authority to make any final governmental decisions.  However, we do not have sufficient information to determine whether subsection (B) of Regulation 18700(a)(1) is applicable here.  For example, Resolution No. 88-89 provides that though the Council only has the power to review and make recommendations, it may represent the community before other state and local governmental agencies.


Substantive Recommendations Regularly Approved


We also do not have sufficient information to determine if the Council has made substantive recommendations to the Riverside County Board of Supervisors ("Board of Supervisors") which have been regularly approved without significant amendment or modification since the inception of the Council in 1988.  


If the Council's recommendations are not regularly scrutinized and amended prior to approval by the Board of Supervisors (if, in other words, there is a history indicating that the Council's recommendations are merely "rubber stamped" by the Board of Supervisors), then it is a decisionmaking body and its members are "public officials" as defined by the Act. 

B.  Incompatible Offices


For purposes of the Act, Director Wheeler is a public official by virtue of his membership on the board of directors of the Elsinore-Murrieta-Anza Resource Conservation District.  As indicated in our discussion in Section A. above, he may also be a public official by virtue of his membership on the board of directors of the Anza Valley Municipal Advisory Council. 


The Act does not prohibit a public official from holding multiple public positions, either within a single agency or different agencies.  However, as stated above, the conflict-of-interest provisions of the Act do prohibit a public official from participating in a decision that will have a financial effect on his or her economic interests.  This prohibition is applied on a decision-by-decision basis.


Please note that other laws do restrict the ability of public officials to hold two different public offices simultaneously if the offices are determined to be "incompatible offices."  It would be advisable to contact your county counsel or the state attorney general's office with respect to the doctrine of "incompatible offices" and other provisions of law that might apply to your facts.


I trust this letter addresses your concerns.  If you have any further questions, feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

