




June 26, 1992

Paula Kimbrell

Assistant City Attorney

300 W. Third Street

Oxnard, CA  93030






Re:  Your Request for Advice







Our File No. I-92-324

Dear Ms. Kimbrell:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Oxnard Councilmember Geraldine Furr under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your letter does not seek advice regarding a specific pending governmental decision but rather seeks general guidance regarding the provisions of the Act.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTIONS


1.  Do the conflict-of-interest provisions of the Act require Councilmember Furr to disqualify herself from participating in decisions regarding an application for a license to operate a card club and restaurant in a building located in the proximity of her residence?


2.  If Councilmember Furr joins a citizens' group that supports or opposes the proposal, may Councilmember Furr, as a representative of the group, appear before the city council to present the views of the group?  In the alternative, may another member of the group represent the group before the city council?


3.  If Councilmember Furr appears before the city council as a member of the public to represent her own interests in her residence, may she express her views concerning the foreseeable effect of the proposal on the general public health, safety and welfare?


4.  May Councilmember Furr express her views regarding the proposal as part of her campaign for re-election?


5.  If Councilmember Furr's spouse were to join a citizens' group formed to support or oppose the proposal, may he appear before the city council to express the views of this group regarding the proposal?  May he express his view or those of the group to the news media or the general public?

CONCLUSIONS


1.  The conflict-of-interest provisions of the Act require Councilmember Furr to disqualify herself from participating in decisions regarding an application for a license to operate a card club and restaurant in a building located in the proximity of her residence if it is reasonably foreseeable that this project will have a material financial effect on her interests in real property which is distinguishable from the effect on the public generally.


2.  If Councilmember Furr is disqualified from participating in the pending decisions, she may not appear before the city council to express the views of a citizens' group on the project.  Another member of the citizens' group would not be prohibited from appearing before the council to represent the interests of the group.


3.  Councilmember Furr may appear before the city council as a member of the public to represent her own interests in her residence.  However, under this limited exception, she may not express her views concerning the foreseeable effect of the proposal on the general public health, safety and welfare, other than as those factors affect her interests in real property.


4.  Councilmember Furr may express her views regarding the proposal as part of her campaign for re-election.


5.  Councilmember Furr's spouse is not a public official.  Consequently, he is not subject to the provisions of the Act and may express his views or those of any group to the city council or to the media.

FACTS


The city council will consider an application for a license to operate a card club and restaurant in a building which is located about 350 to 360 feet from the principal residence of Councilmember Furr and her husband.  Councilmember Furr and her spouse have an economic interest in this residence which exceeds $1,000.  The proposed use does not involve any change in the existing building or in public facilities or services.


Councilmember Furr is aware that she may not participate in the hearing and decision of the city council regarding this application if the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of her residence.  The City of Oxnard has a total population of approximately 146,000.  Approximately five percent of the total population of the city will be affected by the pending decisions in a manner which is substantially similar to the effect on Councilmember Furr's residence.  


At the request of Councilmember Furr, the city council authorized the office of the city attorney to request advice from the Commission regarding Councilmember Furr's ability to participate in the pending decisions.  As a member of the city attorney's office, you seek our advice on behalf of Councilmember Furr.

ANALYSIS


The Act requires public officials to disqualify themselves from participating in governmental decisions in which they know or have reason to know they have a financial interest.  (Section 87100.)  As a councilmember, Ms. Furr is a public official.  (Section 82048.)


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of his or her immediate family, or on:  


Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  






Section 87103(b).


Councilmember Furr and her spouse own a home which is located beyond a radius of 300 feet but within 2,500 feet of the proposed card club and restaurant.  This interest in real property is worth in excess of $1,000.  Thus, if it is reasonably foreseeable that the pending decisions will have a material financial effect on her home, Councilmember Furr's disqualification will be required unless the pending decisions will affect a significant segment of the public in a similar manner. 

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


Because of the proximity of Councilmember Furr's home to the proposed location of the card and restaurant club, it would appear reasonably foreseeable that decisions regarding the proposed club will have an effect on her real property interests located within 2,500 feet.  For example, the proposed club is likely to increase traffic congestion in the area, contribute to air pollution, and make the area more or less desirable as a residential community.  If the effect of the decisions will be material, the councilmember's disqualification would be required. 

Materiality


When an official's economic interests in real property will be affected indirectly by a governmental decision, the appropriate standard for assessing materiality is that of Regulation 18702.3(a)(3).  Pursuant to the terms of this regulation, the financial effect of a decision is material if the decision will have a reasonably foreseeable financial effect on the real property of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


Accordingly, you must determine whether the pending decisions regarding the proposed club will affect the councilmember's home in the above sums.  Factors which must be considered in making this determination include, but are not limited to:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.





Regulation 18702.3(d).

Public Generally


Even when the reasonably foreseeable financial effect of a governmental decision is material, disqualification is required only if the effect of the decision on an official's economic interests is distinguishable from the effect on the public generally.  (Section 87100.)  If the decision does not affect all members of the public in the same manner, disqualification may be required unless the effect of the decision on an official's interests in real property is the same as the effect on a significant segment of the public.  (Regulation 18703.)  For purposes of our discussion, the "public" is all the persons residing, owning property, or doing business in the jurisdiction of the public official.  (In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77; Jorgensen Advice Letter, No. A-90-017.)  Therefore for the public generally exception to apply, any decision would have to affect a significant segment of the population of the jurisdiction in substantially the same manner as it would affect a disqualified public official.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210.)


You have stated in your request for advice that only five percent of the population of the City of Oxnard resides within 2,500 feet of the proposed club.  This percentage is insufficient to constitute a significant segment of the public.  Consequently, if the decisions will have a material financial effect on Councilmember Furr's interests in real property, her disqualification will be required.  The "public generally" exception does not apply. 

Question 2

