




July 1, 1992

Steven M. Kamp

Legal Counsel

Chairman Brad Sherman

 State Board of Equalization

901 Wilshire Blvd., Suite 210

Santa Monica, CA  90401






Re:
Your Request for Advice

Our File No. A-92-337

Dear Mr. Kamp:


You have requested advice on behalf of State Board of Equalization Chairman Brad Sherman concerning the mass mailing provisions of the Political Reform Act (the "Act").   

QUESTION


Are the samples of mailings that you submitted with your advice request of June 4, 1992, substantially similar for purposes of the mass mailing provisions of the Act?

CONCLUSION


The two samples of mailings submitted with your request appear to be substantially similar for purposes of Section 89001 and Regulation 18901.  Thus, no more than an aggregate of 200 of the mailings may be mailed in a calendar month without being subject to the restrictions in Section 89001.

FACTS


You have submitted two samples of mailings that you wish to distribute.  You intend to distribute the maximum amount permitted without the mailings becoming "mass mailings" as defined in the Act. 


SAMPLE A:  The first sample is a New York Times article on the California snack tax.  The article quotes Chairman Sherman. The article discusses the chairman's position against the tax.   The article discusses application of the new law to a variety of snacks, including gum, dairy products, candy apples, yogurt covered nuts, and marshmallows.  The article discusses the procedure of implementing the new law.  


SAMPLE B:  The second article contains a nearly identical quote.  The article discusses the chairman's position against the tax.  The article also discusses the application of the new law to a variety of snacks, including dairy products.  The article discusses the procedures for implementing the new law.  

ANALYSIS

The Standard in Regulation 18901


In our advice letter of May 5, 1992, (Nos. A-92-251 and A-92-257) we described generally the application of mass mailing restrictions of the Act set out in Section 89001 and Regulation 18901.  We also discussed whether several items that you intended to mail would be considered substantially similar under the Act, making them a single mailing for purposes of Section 89001 and Regulation 18901.


You have suggested that a more appropriate standard for newspaper articles that are distributed with public funds would be that if the articles are written by different persons (not under the control of the elected officer) and published in separate newspapers, that they would not be considered substantially similar.  However, it does not appear that such a standard is consistent with the express language of Regulation 18901 defining "substantially similar."  


Moreover, it is a fundamental rule of statutory construction that any exception to a general rule is to be narrowly construed.  (Julius Goldman's Egg City v. Air Pollution Control Dept. of Ventura County (1981) 116 Cal.App.3d 741; Valdez v. Federal Mut. Ins. Co. (1969) 272 Cal.App.2d 223.)  Thus, we believe that a case-by-case analysis is necessary to determine whether different items are substantially similar under the Regulation 18901.

The Samples


You have asked whether the new samples you submitted with your advice request are "substantially similar."  Each item includes Chairman Sherman's name and title, and are presumably sent in cooperation, consultation, coordination, or concert with the chairman.  The samples you have submitted are not identical except for changes necessary to identify the recipient and his or her address, nor are they intended to honor, commend, congratulate, or recognize an individual or group, or individuals or groups, for an event.  Thus, the samples you have submitted will be considered substantially similar where both of the following apply:


1.  Most of the bills, legislation, governmental action, activities, events, or issues of public concern mentioned in one item are mentioned in the other.  The two samples deal with the same issue of public concern and satisfy the requirement in Regulation 18901(c)(3)(A)(3)(a).  


2.  Most of the information contained in one item is contained in the other.  It appears that the information in the two articles is the essentially the same.  Both discuss application of the new tax to a variety of types of foods, such as dairy products and pastries and the significance of size and packaging.  Both discuss mixed products, some of which are covered by the new tax.  Both contain a quote concerning the need to have a cooking background to make the decisions.  Both suggest an alternative, a tax on the wealthy.   


Moreover, the two samples are articles aimed at the same general audiences, albeit in different regions of the state.  In the Leidigh Advice Letter (No. A-89-227), we considered the intended audience in analyzing whether items were substantially similar and found where audiences were distinct, this factor weighed against a finding of substantially similar.  In this case, while the items are not identical, they do appear to be substantially similar as set forth in Regulation 18901.  


Thus, in balancing the factors discussed in Regulation 18901 and past advice letters, we conclude that the samples submitted are "substantially similar."


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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