




July 15, 1992

Bob W. McNatt

City Attorney

City Hall

221 West Pine Street

P. O. Box 3006

Lodi, CA  95241-1910






Re:  Your Request for Advice







Our File No. I-92-338

Dear Mr. McNatt:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Lodi Councilmember Phillip Pennino under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your letter does not seek advice regarding a specific pending governmental decision.  Additionally, the facts you have submitted for our consideration are insufficient for a complete analysis of all the issues arising from your questions.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTIONS


Councilmember Pennino is an employee of Pacific Gas and Electric Co. ("PG&E") and owns PG&E stock worth in excess of $1,000.  In the future, PG&E may be providing electrical power to newly-annexed subdivisions in the City of Lodi.


1.  For purposes of determining whether Councilmember Pennino must disqualify himself from participating in decisions which will have a reasonably foreseeable material financial effect on PG&E, should materiality be determined with respect to each separate annexation or should all annexations where PG&E has the potential to provide electric service be cumulated for assessing the financial effect of the decisions on PG&E?


2.  If annexations are to be cumulated for purposes of determining the material financial effect of governmental decisions on PG&E, should the cumulation be made on a one-year or five-year basis?

CONCLUSIONS


1 and 2.  For purposes of determining whether Councilmember Pennino must disqualify himself from participating in decisions which will have a reasonably foreseeable material financial effect on PG&E, materiality should be determined with respect to each separate annexation unless Mr. Pennino knows, or has reason to know, that governmental decisions affecting one annexation are inextricably linked to decisions regarding other pending annexations, in which case the pending annexations should be cumulated.  

FACTS


In February, 1991, we provided you with advice regarding Councilmember Pennino.  (McNatt Advice Letter, No. I-90-714.)  One of the issues addressed in that letter involved potential conflicts of interests where the city was annexing property previously served by PG&E, Mr. Pennino's employer. 


At that time, all electricity within the City of Lodi was provided by a municipally-owned electric utility.  The questions involved calculation of hypothetical losses of customers by PG&E when the city annexed lands and began providing its own electric utility service to these newly-annexed lands.  


A few weeks ago, the city became aware that PG&E was, for the first time, proposing to provide electric utility service for new homes to be built inside the city limits on newly-annexed lands.  Thus, the city and PG&E will be competing to serve new developments.


In the past, annexed areas were almost exclusively undeveloped land or farmland with a single home.  The value of the accounts lost by PG&E upon annexation by the city was always far below the threshold set forth in Regulation 18702.2 for assessing the material financial effect of a decision on a business entity indirectly involved in the decision.  However, if PG&E were to provide services to newly-annexed land, it would potentially increase the number of customers it serves.


It is your understanding that it costs PG&E approximately $1,500 to install the necessary facilities to provide electrical services to each home in a new subdivision.  The City of Lodi has a growth control ordinance which limits new residential development to approximately 400 units per year.  This would mean that it would cost PG&E approximately $600,000 to install facilities for all new homes, which would in turn generate approximately $360,000 in additional annual income to PG&E. 

ANALYSIS


For purposes of our advice, we incorporate herein by reference the conflict-of-interest analysis provided to you in February, 1991.  (McNatt, supra.)  We focus now on the method to be used for purposes of determining the material financial effect of governmental decisions regarding newly-annexed lands on PG&E.


As we have previously advised you, the appropriate standards for determining materiality with respect to a business entity which is indirectly affected by a governmental decision are those of Regulation 18702.2 which states as follows:


The effect of a decision is material as to a business entity in which an official has an economic interest if any of the following applies:


(a)  For any business entity listed on the New York Stock Exchange or the American Stock Exchange:


(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S.  nonindustrial corporations, in which case the increase or decrease in expenditures must be $250,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.




Regulation 18702.2(a).


We have insufficient information available at this time to determine whether the effect of decisions regarding the annexation of new lands to the city will affect PG&E materially.  However, for purposes of determining materiality, each individual annexation should be considered separately unless Councilmember Pennino knows, or has reason to know, that governmental decisions affecting one annexation are inextricably linked to decisions regarding other pending annexations.  Accordingly, in general terms, each annexation should be considered independently of other annexations which may be proposed at a later date.


In addition, we have previously advised how to assess whether the effect of a decision is material on a company which provides telephone services.  Our analysis is equally applicable to your facts.  Materiality should be determined on the basis of information such as installation fees, monthly bills, special charges and projected increases in gross revenues.  (Denhalter Advice Letter, No. I-90-179.)  Once it is determined that decisions regarding a proposed annexation will have a material financial effect on PG&E, Councilmember Pennino, who owns stock in the company in excess of $1,000 and is an employee of PG&E, must disqualify himself from participating in such decisions.

Segmentation


As we have previously advised you, in some instances, when a public official is disqualified from participating in a decision because the decision will affect the official's economic interests materially, the decision may be segregated from other decisions and a final decision on the disqualifying matter may be reached without the participation of the disqualified public official.  Once the decision on which an official has an economic interest is segregated and resolved without the participation of the disqualified public official, the official may then participate and vote on other decisions so long as the decisions are not interrelated.  (Stone Advice Letter, No. A-92-133a.)   


Thus, it is possible that Councilmember Pennino need not disqualify himself from participating in all decisions regarding a proposed annexation which will affect PG&E materially.  Each decision must be considered independently of other decisions and materiality must be assessed on a case-by-case basis.

Nexus


Councilmember Pennino is employed full time by PG&E as an economic development coordinator.  During the course of our telephone conversation on July 7, 1992, you stated that Councilmember Pennino pursues economic development in the commercial and industrial sectors of the business community.  Councilmember Pennino's employment is not related to economic development in residential communities.


Mr. Pennino must disqualify himself from participating in governmental decisions if there is a "nexus" between the decision and his employment.  A "nexus" would exist if he receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision. (Regulation 18702.1(a)(1).)  We have previously advised that a public official may not accomplish in his public capacity what he is paid to accomplish in his private capacity.  (Best Advice Letter, No. A-81-032.)  The rationale underlying the "nexus" test is that when a connection exists between a public official's job and his or her role as a public official, there is a presumption that the value of the employee's services to the employer is based, at least in part, on the fact that the employee is a public official.  (Best, supra.)


Therefore, if Councilmember Pennino receives income from PG&E to further PG&E's commercial and industrial services, he may not participate in any governmental decision which would further those interests of PG&E, regardless of whether the effect of the decision on PG&E would be material. 


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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