




July 29, 1992

Shawn M. Mason

City Attorney

City of Benicia

City Hall

250 East L Street

Benicia, CA  94510






Re:  Your Request for Informal Assistance







Our File No. I-92-344

Dear Mr. Mason:


You have requested advice on behalf of Benicia City Councilmember Dirk Fulton regarding the conflict-of-interest provisions of the Political Reform Act (the "Act"). 


Your letter does not seek advice regarding a specific pending governmental decision and your question is general in nature.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18239.   Additionally, our advice is prospective in nature and we do not comment on any past conduct. 

QUESTION


Under the Act, may Councilmember Fulton participate in any of the decisions regarding the Sky Valley specific plan?

CONCLUSION


Councilmember Fulton may not participate in any decision regarding the Sky Valley specific plan if it is reasonably foreseeable that the decision will have a material financial effect on his real property interest pursuant to Regulation 18702.3.

FACTS


The City of Benicia is currently processing a specific plan for "Sky Valley," which is an area of approximately 5,000 acres of undeveloped land located in Solano County.  The plan area is  primarily used for cattle grazing and passive recreational activities.  The majority of the plan area is located outside Benicia's current city limits.


The specific plan being considered by the city proposes the development of a high quality residential community consisting of 5,360 homes.  Ancillary uses proposed for the area include parks, schools, a neighborhood shopping center, large areas of open space and a public 18-hole golf course.  


The primary freeway access to the plan area is by Lake Herman Road from its intersection with Interstate 680.  If the plan is implemented, Lake Herman Road will be widened from two lanes to four lanes to accommodate the increased traffic flow.  It will also be necessary to expand and improve the on-and off-ramps at the intersection of Lake Herman Road and I-680.


Councilman Dirk Fulton and his wife own fee title to an undeveloped 1.82 acre parcel bounded by East Second Street, Lake Herman Road and Interstate 680.  The property is located within the Benicia city limits and is zoned commercial general.  The property is encumbered by a CALTRANS right-of-way along its Lake Herman Road frontage.  A CALTRANS encroachment permit would be required in order to gain access to the parcel from Lake Herman Road.  Such permits are difficult to obtain and access to the parcel would likely be obtained via Second Street.


The parcel is located more than 4,500 feet from the nearest boundaries of the Sky Valley plan area and is over one mile from the closest area to be developed within the plan area.  There are  over ten parcels under separate ownership within a 2,500 foot radius of the Fulton parcel.


In order to adopt and implement the specific plan, the city council will have to take several different actions, including but not limited to, certifying an EIR, adopting a general plan and entering into development agreements.


If approved and implemented, the Sky Valley specific plan will have a profound effect on the City of Benicia.  It would add several new parks, miles of new roads, sewers and storm drains, and would increase the city's current population by at least 40 percent.

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which he has a financial interest.  An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial 

effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  



Section 87103 (b).


Mr. Fulton owns a 1.82 acre parcel which is presumably worth over $1,000.  Therefore, he may not participate in any decisions regarding the Sky Valley specific plan if it is reasonably foreseeable that the decision will have a material financial effect on his real property or on any other financial interest.  (Section 87103.)

Foreseeability


Whether the financial effects of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Commission (1987) 196 Cal.App.3d 938; In re Thorner (1975) 1 FPPC Ops. 198.)  


You stated that the Sky Valley project will have a profound impact upon the City of Benicia and will increase the city's population by at least 40 percent.  Therefore, it is reasonably foreseeable that this project will have an effect on Mr. Fulton's property.

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision,  Regulation 18702.1 applies to determine materiality.  If the official's economic interest is not directly involved in the decision but is indirectly affected by the decision, or if the effect of the decision is not material under Section 18702.1, then it must be determined if the effect is material under Regulations 18702.2 through 18702.6.


Since Mr. Fulton has an ownership interest in real property which may be indirectly involved in the pending decisions, Regulation 18702.3 (copy enclosed) applies.  Regulation 18702.3 provides in pertinent part:


(b)  The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:



(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:




(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.

**********


(d)  For a decision which is covered by subdivision (a)(3) or (b)(1) or (c), factors which shall be considered in determining whether the decision will have the effects set forth in subdivision (a)(3)(A) or (B) include, but are not limited to:



(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.


According to the facts you have provided, Mr. Fulton's property is located more than 4,500 feet from the nearest boundaries of the Sky Valley plan area and is over one mile from the closest area to be developed within the plan area.  Additionally, there are over ten parcels under separate ownership within a 2,500 foot radius of his property.  Therefore, it is incumbent upon Mr. Fulton to examine the factors in Regulation 18702.3(b)(1) and (2) to ascertain if there will be a reasonably foreseeable material financial effect on his property.  If there is not a reasonably foreseeable material financial effect, he may participate in the decisions.  However, materiality must be determined on a case-by-case basis for each pending decision.


Finally, you did not provide us with any facts regarding the widening of Lake Herman Road and the expansion and improvement of the on-and off-ramps at the intersection of Lake Herman Road and I-680.  You did state that Mr. Fulton's parcel is bounded by Lake Herman Road and I-680 and that there are certain CALTRANS encumbrances on the property.  These factors must also be taken into consideration and the appropriate analysis under Regulation 18702.3 must be made.  Please examine Regulation 18702.3(a)(2) and any other appropriate subdivision when determining if the road and ramp improvements will have a material financial effect on Mr. Fulton's property.

Public Generally

