




July 10, 1992

Jeffrey A. Walter

Waterfall Towers, Suite 201B

2455 Bennett Valley Road

Santa Rosa, CA 95404






Re:  Your Request for Advice







Our File No. I-92-345

Dear Mr. Walter:


This letter is in response to your request for advice regarding the duties and responsibilities of Town of Corte Madera Councilmember Vaso Medigovich under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your letter does not seek advice regarding a specific pending governmental decision.  Additionally, the facts you have submitted for our consideration are insufficient for a complete analysis of all the issues arising from your questions.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.  In addition, our advice is prospective in nature and we make no comment regarding past conduct. 

QUESTION


May Councilmember Medigovich participate in governmental decisions regarding an abandoned railroad right-of-way known as the Porter-Cooley property?

CONCLUSION


Councilmember Medigovich may participate in governmental decisions regarding the abandoned railroad right-of-way unless it is reasonably foreseeable that the pending decisions will have a material financial effect on the councilmember's economic interests which is distinguishable from the effect of the decisions on the public generally.

FACTS


An abandoned railroad right-of-way owned by the Porter-Cooley family is located to the north of four parcels owned by

Mr. Medigovich.  The right-of-way is partly within the City of Larkspur and partly in the Town of Corte Madera.  The pending decisions involve improvements to this right-of-way and include the development of a trail, a multifamily residential construction project, construction of a pedestrian and bicyclist bridge over the high canal to link with the property to the east, an east-west connection under the freeway, and the construction of an office building containing 12,000 square feet of gross floor area.


Mr. Medigovich owns four separate pieces of real property in the Town of Corte Madera.  His residence is located at 160 Birch Avenue.  This parcel is within 150 feet of the right-of-way in the portion slated for development of a trail.  Mr. Medigovich also owns rental properties at 30 Blue Rock Court and 47 Lakeside Drive.  Both of these properties are situated within 1,584 feet of the right-of-way.  In addition, Mr. Medigovich owns rental property at 17 Lakeside Drive.  This parcel is situated within 2,640 feet of the right-of-way.  The rental units are rented to individuals.


You represent the Town of Corte Madera.  Mr. Medigovich, on whose behalf you request our advice, has authorized your request.

ANALYSIS


The Act requires public officials to disqualify themselves from participating in governmental decisions in which they know or have reason to know they have a financial interest.  (Section 87100.)  As a councilmember, Mr. Medigovich is a public official.  (Section 82048.)


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of his or her immediate family, or on:  


Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  





Section 87103(b) and (c).


Councilmember Medigovich owns four buildings in the Town of Corte Madera.  One of these buildings consists of his personal residence.  The remaining three structures are rental units.  For purposes of our analysis, we assume that each of these buildings is worth $1,000 or more.  Thus, if it is reasonably foreseeable that the pending decisions will have a material financial effect on any one of these interests in real property, Councilmember Medigovich's disqualification will be required unless the pending decisions will affect a significant segment of the public in a similar manner. 

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


It would appear reasonably foreseeable that the proposed improvements to the right-of-way will have an effect on the councilmember's interests in real property.  For example, the trail to be built on the right-of-way is situated approximately 150 feet from the councilmember's residence.  This trail is likely to attract more people into the neighborhood thus increasing the level of noise in the community.  Similarly, the construction of multifamily dwellings within 2,500 feet of two of the councilmember's rental units may have an effect on the value of these structures.  Thus, if the effect of the pending decisions will be material, disqualification will be required.

Materiality


Councilmember Medigovich's residence is situated within 300 feet of the right-of-way.  The effect of a decision is material as to real property in which an official has an ownership interest if the real property in which the official has an interest is located within 300 feet of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interests.  (Regulation 18702.3(a).)  Accordingly, Mr. Medigovich may not participate in any decision regarding the portion of the right-of-way which is located within 300 feet of his residence unless the decisions will have no effect on the value of his residence.


When an official's economic interests in real property are located beyond a radius of 300 feet but within 2,500 feet of the property which is the subject of the decision, the appropriate standard for assessing materiality is that of Regulation 18702.3(a)(3).  Pursuant to the terms of this regulation, the financial effect of a decision is material if the decision will have a reasonably foreseeable financial effect on the real property of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


Two of Councilmember Medigovich's rental units are located within 2,500 feet of the right-of-way.  Accordingly, you must determine whether the pending decisions will affect the councilmember's interests in real property in the above sums.  Factors which must be considered in making this determination include, but are not limited to:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.





Regulation 18702.3(d).


One of Councilmember Medigovich's rental units is situated beyond a radius of 2,500 feet from the right-of-way which is the subject of the pending decisions.  The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:


(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:



(A)  The effect will not be substantially 


the same as the effect upon at least 25 



percent of all the properties which are within 


a 2,500 foot radius of the boundaries of the 


real property in which the official has an 



interest; or



(B)  There are not at least 10 properties 


under separate ownership within a 2,500 foot 


radius of the property in which the official 


has an interest.






Regulation 18702.3(b).


Thus, you must make these determinations with regard to the rental unit which is situated beyond 2,500 feet from the right-of-way in order to determine whether that unit will be affected materially by the pending decisions.


You have submitted for our consideration the opinion of an appraiser who states that the pending decisions will have no effect on the value of Councilmember Medigovich's rental units and will not influence the rental value of these properties.  In addition, the appraiser concludes that development of the Porter-Cooley property will have no effect whatsoever on the value of Councilmember Medigovich's residence.  It is not apparent that the appraiser has taken into consideration the factors in Regulation 18702.3(d).  Consequently, we are unable to determine whether this appraisal is adequate for purposes of determining materiality.


Assuming that the appraiser was qualified to determine the values of the real property in issue and determined, based on the Commission's materiality regulations, that the pending decisions to be made will have no material financial effect on the councilmember's interests in real property, his determinations

will be considered to be a good faith effort to assess the materiality of the pending decisions on the councilmember's real property interests.  (Stone Advice Letter, No. A-92-133a.)


To obtain written advice from the Commission which grants immunity from Commission enforcement action under Section 83114(b), a written statement to the Commission declaring that there is no material financial effect is sufficient for issuance of an immunizing letter, as long as it is made clear that the Commission's materiality regulations have been applied in reaching this determination.  (Stone, supra.)

