




June 24, 1992

Honorable John Davis

Deputy Mayor

City of Encinitas

527 Encinitas Blvd.

Encinitas, CA  92024







Re:  Your Request for Advice





Our File No. A-92-347

Dear Deputy Mayor Davis:


This is in response to your letter requesting advice with respect to your responsibilities as Deputy Mayor of the City of Encinitas pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


May you participate in Encinitas City Council decisions regarding various traffic control measures to be implemented in a study area in which your residence is located?

CONCLUSION


You may not participate in any decision concerning the traffic plan which will have a foreseeable and material financial effect on the fair market value of your property.  

FACTS


On June 10, 1992, the Encinitas City Council decided to remove a traffic barrier on Crest Drive which is approximately one to one and one-fourth miles from your residence.  As a result of the decision and public concern about increased traffic in the area due to the removal of the barrier, the city is studying mitigation measures in and around the site of the barrier.  Some of the measures, such as the placement of stop signs, may be implemented on streets within 300 feet of your residence.

ANALYSIS

Conflicts of Interest


As we advised in the Cervone Advice Letter, No. A-92-321, which was requested on your behalf, your economic interest in your personal residence may result in a conflict of interest under certain circumstances.  (Section 87100; Section 87103(b).)  The Act provides that, as a public official, you may not participate in any decision which will have a foreseeable and material financial effect on your property which is distinguishable from the effect on the public generally.  (Section 87100; Section 87103(b).)


Regulation 18702.3 provides guidelines to determine whether the foreseeable financial effect of a decision on the real property interest of a public official will be material.  Regulation 18702.3(a) provides that the effect of a decision is material under the following circumstances:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


Thus, where a decision concerns a stop sign within 300 feet of your residence, you may not participate unless there will be no effect on the value of your property.  (Regulation 18702.3(a)(1).)  Similarly, where the decision concerns an improvement of a portion of the street in front of your residence, you may not participate.  (Regulation 18702.3(a)(2).)


Conversely, you may participate in mitigation measures slated for sites between 300 to 2,500 feet of your property so long as the decision will not increase or decrease the fair market value of your property by $10,000 or more.


Please note that generally every decision is analyzed independently with respect to the foreseeability and materiality of the financial effect on an official's economic interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  Thus, the various traffic plan decisions may be dealt with individually so that where you are disqualified with respect to one component of the plan, you may be able to participate in the other components for which you have no disqualifying interest.  (Huffaker Advice Letter, No. A-86-343.)  


Where decisions are separable, the following procedure should be followed to permit you to participate:


(1)  The decisions for which you have a disqualifying financial interest should be segregated from the other decisions.


(2)  The decisions from which you are disqualified should be considered first, and a final decision reached by the city council without your participation.


(3)  Once a decision has been made on the portions of the plan for which you are disqualified, you may participate in the deliberations regarding the other portions of the plan, so long as those deliberations do not result in a reopening or in any way affect the decisions from which you were disqualified.  (Huffaker Advice Letter, supra.) 


Where the factors discussed above are not applicable, the series of decisions will be too interrelated to be considered separately and you will be required to disqualify yourself as to each of the linked decisions.  (Miller Advice Letter, No. A-82-119.)  

Personal Interests


Regulation 18700.1 provides an exception by which an otherwise disqualified official may appear before his or her own agency in the same manner as any other member of the general public to represent his or her personal interests in real property if the property is wholly owned by the official or members of his or her immediate family.  Thus, you may appear before the Encinitas City Council, in the same manner as any other member of the public, to advocate on behalf of your property interests with respect to the decision from which you are disqualified.  However, your comments must be limited to your personal interests, and you should take care to clarify that you are not acting in any official capacity.  (Larsen Advice Letter, No. A-87-151.)  


I trust that this answers your question.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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