




July 17, 1992

James R. Sutton

Nielsen, Merksamer, Hodgson, 

  Parrinello and Mueller

591 Redwood Highway, #4000

Mill Valley, CA  94941






Re:
Your Request for Informal Assistance

Our File No. I-92-351

Dear Mr. Sutton:


This is in response to your letter requesting advice regarding the provisions of the Political Reform Act (the "Act").  You have requested informal assistance.  Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  

QUESTION


Does the "protocol" exception apply to gifts from business entities to an official, to be used to host a reception for foreign dignitaries and business leaders?

CONCLUSION


The "protocol" exception set forth in the White Advice Letter, No. I-92-218, does not apply to gifts from business entities to an official to be used to host a reception for foreign dignitaries and business leaders.

FACTS


You represent a company which has been asked by a public official to donate money for a reception that the official would like to host for foreign dignitaries and business leaders.  The official will develop the invitation list.  You have asked whether the official has received a gift of the full value of the event.

ANALYSIS


As you note in your advice request, where gifts are given to an official with the understanding that the official will distribute the gifts to others at the official's discretion, the gifts are deemed to be gifts to the public official.  (White Advice Letter, No. I-92-218.)  However, in the White Advice Letter we identified an exception to this rule.  The White Letter considered whether gift tickets from the Walt Disney Company to persons at the recommendation or suggestion of public officials, including Anaheim City Councilmembers and the city manager would be gifts to the requesting official who never actually came into possession of the tickets.  


In that letter, we described the "protocol" exception.  We stated that where free tickets to Disneyland were provided to other public officials or visiting dignitaries by Disneyland at the recommendation or request of members of the Anaheim City Council or Anaheim City Manager acting in their official capacity, the requesting official would not have received a gift.  


However, the exception was not applicable to tickets in the possession of the official and redistributed by the official.  We cautioned:


In order to avoid the problem of being a recipient of a gift in the circumstances described here, we recommend that the city official refer the third party to the tourist attraction and that the third party make his or her own arrangements for complimentary admission tickets with the attraction directly.  Provided that the official or his or her agent does not make a suggestion, recommendation or request to the tourist attraction that it provides complimentary tickets for a third party (subject to the "protocol exception" noted above), does not deliver the tickets to the third party, and does not get involved in the ticket arrangements in any way other than the referral, the city official would not be considered the recipient of those free tickets.


Factually, your situation is different from that discussed in the White letter.  For example, under the facts in the White letter the Walt Disney Company itself determines whether it will honor, modify, or reject the recommendation of a public official or other requestor for complimentary tickets for third parties.  If Disney elected to honor an official's recommendation and provide free admission tickets to the recommended group or individual, Disneyland left the tickets at its "Will Call" window in the name of that group or individual.  


The recommending official did not determine whether the free tickets would be issued to the third parties; the recommending official did not handle the tickets; and, the recommending official could not themselves pick up the tickets at the "Will Call" window since the tickets were held in the name of the third party recipient.  None of these facts appear to apply to your situation.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel
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