




July 16, 1992

Honorable Richard Garcia

City Councilmember

City of Banning

1434 West Ramsey Street

P.O. Box 998

Banning, CA  92220






Re:
Your Request for Informal Assistance


Our File No. I-92-354

Dear Councilmember Garcia:


This is in response to your letter requesting advice regarding your responsibilities as a Banning City Councilmember under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since you have requested general advice applicable to a series of upcoming decisions, we are treating your request as one for informal assistance.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


May you participate in decisions concerning the Sun Lake Village development if the development is within 2,500 feet of your real property and if the planned development will foreseeably reduce a Mello-Roos assessment on your property?

CONCLUSION


If the indirect effect of the decision on the fair market value of your property, taking into consideration the project within 2,000 feet and the change in the assessment, is not $10,000 or more, you may participate in the decisions.

FACTS


You are a Banning City Councilmember.  Periodically, the city council considers specific plan applications and development permits for the Sun Lake Village, a planned 4,000 unit age-restricted community in the jurisdiction.  The project includes substantial commercial, mixed-use, and congregate care components.  


Currently, 1,300 units have been completed.  You own and reside in one of the units.  The city council is considering various aspects of the other phases of the project.  The Banning City Attorney, John F. Wilson, clarified in a telephone conversation of July 6, 1992, that your property is located more than 2,000 feet away from the property subject to these decisions.  


All the units in the project, including your own, are in a Mello-Roos Assessment District and subject to an annual assessment.  In 1991-1992 you paid $208.10; in 1992-1993 your assessment will increase to 216.42, and will continue to increase 4 percent annually.  The developer pays the assessment on all of the planned units that have not been completed.  


However, by the terms of the Mello-Roos document, after the completion and sale of the 2,200th unit in the project, the annual assessment will stop increasing.  With each additional 100 units completed, the assessment will decrease by 4 percent thereafter.  You stated that when the project is completed, your estimated annual savings on the assessment will be $30 per year.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 provides:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  

* * *


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  




Section 87103(b).


You own property in Sun Lake Village which is in a completed phase of a planned 4,000 unit age-restricted community.  Consequently, your interest in real property is a potentially disqualifying economic interest as defined in Section 87103.  


However, Section 87103 specifies that a public official has a financial interest in a decision only if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official's economic interest.  


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


The Commission has adopted guidelines to determine whether a financial effect is material, depending on the specific circumstances of each decision.  The test to determine materiality differs depending on whether the property interest of the official is directly or indirectly affected by the decision.  


Where the decision involves the imposition, repeal, or modification of fees assessed or imposed on an official's own property, the effect of the decision is deemed to be material.  However, under your facts, the assessment is not before the city council.  Rather, the decision before the city council concerns development projects, the development of which will affect the assessment on your property.  Thus, the question is whether the indirect effects of the development decisions on your real property, including the increase or decrease of fees assessed on your property, will be material.  


Regulation 18702.3 sets forth standards for determining materiality with respect to governmental decisions which indirectly affect real property.  Among other circumstances, the indirect effect of the decision on an official's real property is material if:



(3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:




(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B) Will affect the rental value of the property by $1,000 or more per 12 month period.


Your real property is more than 2,000 feet from the property that will be the subject of the decisions in question.  Consequently, you may participate in the decisions unless the decisions will foreseeably increase or decrease the fair market value of your real property by $10,000 or more, or the rental value of the property by $1,000 in a 12-month period.  (Regulation 18702.3(a)(3)(A).)  


Since the full assessment fee is under $250, the indirect effects on the assessment caused by the decision will not be material by itself.  However, you must also consider the effect of the development within the proximity of your property.  


Regulation 18702.3(d) sets forth factors that you must consider in determining whether the decisions will have a material financial effect on the value of the real property in which you have an interest.  


1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to your property.


2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of your property.


3.  Whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.


You stated that you did not believe that the future project will have a financial effect on your real property.  We cannot determine the magnitude of any financial effect that will be caused by the development decisions on your real property.  We must leave this factual determination of materiality to you and your city attorney within the guidelines provided by Regulation 18702.3.  However, if the indirect effect of the decision on the fair market value of your property, taking into consideration the project within 2,000 feet and the change in the assessment, is not material, you may participate.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division

