




July 30, 1992

John Torrance

City Attorney

City of Simi Valley

2929 Tapo Canyon Road

Simi Valley, CA  93063






Re:  Your Request for Informal Assistance







Our File No. I-92-359a

Dear Mr. Torrance:


This is in response to your letter requesting advice concerning the conflict-of-interest provisions of the Political Reform Act (the "Act").  Pursuant to our telephone conversation of July 29, 1992, we have bifurcated the questions in your letter and will issue two separate responses.  


Please note, since your questions are general in nature and you have not named a specific public official on whose behalf you have requested this advice, we can only provide the following informal responses to your questions.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)

QUESTIONS


1.  If an applicant before the city council with respect to a development proposal is also a source of income to the councilmember, may the councilmember participate in the decision?


2.  If an agent representing an applicant before the city council is also a source of income to the councilmember, may the councilmember participate in the decision?

CONCLUSIONS


1.  Where an applicant before the city council is also a source of income to the councilmember, the effect of the decision on the source of income is deemed to be material and the councilmember must disqualify herself from the decision.  


2.  If an agent of an applicant is a source of income to the councilmember and represents the applicant before the city council, the councilmember must disqualify herself if the decision will have a material financial effect on the agent.

FACTS


You stated that a Simi Valley City Councilmember operates a small business within the city as a sole proprietorship.  You also stated that the councilmember has received income from developers and agents of developers, in some cases in amounts greater than $250.  


You have asked whether this income would result in a conflict of interest for the councilmember under two scenarios:


1.  If a developer who is a source of income submits a development proposal to the city council.


2.  If an agent who has been a source of income to the councilmember represents a client before the city council concerning a development proposal of the client.

ANALYSIS

Economic Interests


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


Consequently, any person or business that has made a payment to the councilmember is a source of income to the councilmember.  If any person or business has been a source of income of $250 or more within the 12 months prior to a decision under consideration by the city council, they may be a disqualifying "financial interest" as defined in Section 87103.


In addition, where a councilmember wholly owns a business, Section 82030 provides that a pro-rata share of any income to the business entity is treated as income directly to the official.  (Tracy Advice Letter, No. I-91-083.)  Thus, since the councilmember is the sole owner of her business, any person that has provided $250 or more to the councilmember's store is a source of income to the councilmember, and the councilmember may not participate in any decision which will have a foreseeable and  material financial effect on the source of income.  

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


In addition, the effect on the councilmember's economic interest must be material in order to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  


1.  Source of Income as an Applicant


Where a source of income is directly before the city council, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on the source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177.)


A source of income is directly before the city council when the source initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18702.1(b).)  


Thus, where a developer who has been a source of income to the councilmember appears before the city council as an applicant, the effect of the decision on the developer is deemed material and the councilmember must disqualify herself from the decision.  


2.  Source of Income Representing an Applicant


According to your facts, on some occasions persons who are sources of income will act as agents to developers and appear before the city council.  In analyzing a similar fact situation, we concluded that where a source of income appears before a public agency in a representative capacity, as an agent of an unrelated business entity, and the property subject to the decision is the property of the unrelated business entity, the source of income is not appearing directly before the agency.  (Gill Advice Letter, No. A-85-252, copy enclosed.)  


This is because the agent in your hypothetical is not initiating the proceeding by filing an application, claim, appeal, or similar request, and is not a named party in, or the subject of, the proceeding.  


However, despite the fact that the agent is not directly before the city council, the councilmember must still disqualify herself if the agent will be indirectly materially affected by a decision of the city council.  Whether the indirect effect of a decision on the agent will be material depends on whether the agent is an individual or a business entity.


Where the source of income is a business entity, Regulation 18702.2 provides different thresholds of materiality for the following:


1.  Business entities listed on the New York Stock Exchange or the American Stock Exchange, or business entities on the Fortune Magazine Directory of the 500 largest U. S. industrial corporations or the 500 largest U. S. nonindustrial corporations.  (Regulation 18702.2(a) and (d).)


2.  Business entities listed on the National Association of Securities Dealers National Market List or any business entity with net tangible assets of at least $18,000,000 and pre-tax income for the last fiscal year of at least $2,500,000.  (Regulation 18702.2(b) and (e).)


3.  Business entities not fitting the requirements of (a) or (b) but which are listed on the Pacific Stock Exchange or qualify for public sale in California and are listed on the Eligible Securities List maintained by the California Department of Corporations and business entities with net tangible assets of at least $4,000,000, and with pre-tax income for the last fiscal year of at least $750,000, with net income from that period of at least $400,000.  (Regulation 18702.2(c) and (f).)


4.  For any business entity not covered in one of the categories set forth above, Regulation 18702.2(g) governs.


 Where a source of income is an individual, Regulation 18702.6 provides that the indirect effect of a decision is material as to the source of income if the decision will affect the income, investments, or other tangible or intangible assets or liabilities of the individual by $1,000 or more.  


Thus, for example, if the agent were to receive a fixed payment that could not be affected by the city council's decision, there may be no financial effect on the consultant.  (See e.g., Winston Advice Letter, No. I-90-230; Nelson Advice Letter, I-91-433, copies enclosed.)  Conversely, if the agent's salary is dependent on the city council's action, such as in a contingency fee arrangement, there will be an indirect financial effect on the source of income, and that effect may be material as described above.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.

