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July 23, 1992

Thomas Haas

City Attorney

City of Walnut Creek

P.O. Box 8039

1666 North Main Street

Walnut Creek, CA  94596

Re:  Your Request for Advice    

Our File No. A‑92‑366

Dear Mr. Haas:

This is in response to your letter requesting advice on behalf of Walnut Creek Planning Commissioner Erv Suess.  Your question concerns the commissioner's duties under the conflict‑of‑interest provisions of the Political Reform Act ("Act").  

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION

May Walnut Creek Planning Commissioner Suess participate in a decision to rezone property which is immediately adjacent to a portion of the undeveloped property owned by a stock cooperative in which he is a member?

CONCLUSION

The planning commissioner may not participate in the decision to rezone the property if any common property of the stock cooperative in which the commissioner has an interest is within 300 feet of the property to be rezoned, unless there will be no financial effect on the fair market value of the commissioner's interest in the stock cooperative.

If no common property of the mutual is within 300 feet of the subject property, because the unit in which the commissioner has an interest is between 300 to 2,500 feet from the property to be rezoned, he may only participate in the decision if there will not be a $10,000 effect on the fair market value of his interest in the mutual.

FACTS

Commissioner Suess lives in Rossmoor, a large gated, senior citizens' community in Walnut Creek.  Rossmoor consists of approximately 6,200 residential units and is divided into several housing areas.  Commissioner Suess lives in the housing area known as First Walnut Creek Mutual (the "Mutual"), consisting of 1,878 residential units and adjacent roads and unimproved property.  

The mutual was formed as a nonprofit stock cooperative financed under the Federal Housing Act.  (12 USCA Section 213.)  The property is owned by the mutual.  Commissioner Suess and the other residents are members of the mutual and maintain a transferable right to occupy a unit by means of an occupancy agreement with the mutual.  

Membership in the mutual is open to any natural person who is at least 55 years of age, upon approval of the Board of Directors of the mutual.  When a member dies, the interest in the mutual (and right to occupancy) may be passed on by will, trust, intestate distribution, or otherwise to any member of the decedent's immediate family.

In addition, if a member decides to leave the mutual, the  mutual has the option to purchase the membership, together with all of the member's rights, at an amount to be determined by the mutual as representing the transfer value thereof.  The agreement specifies that the transfer value is the fair market value of the membership and right of occupancy and use of the community facilities.  The option runs for 30 days, however, the mutual is not obligated to exercise the option.  

In addition, all residents of Rossmoor, approximately 7,500 persons are also members of the Golden Rain Foundation, another California Nonprofit Mutual Benefit Corporation which, as trustee for several mutuals, owns and maintains common areas in Rossmoor.

The Walnut Creek City Council has initiated a rezoning of property, portions of which are part of Rossmoor, and portions of which are outside of Roosmoor.  The property to be rezoned is immediately adjacent to a portion of the undeveloped property owned by the mutual.  Commissioner Suess' residential unit is approximately 350 feet from the closest part of the property to be rezoned.

ANALYSIS

I.  Economic Interests

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or his official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition includes members of the Walnut Creek Planning Commission.

Section 87103 provides that Commissioner Suess has a financial interest in any decision which will have a reasonably foreseeable material financial effect on Commissioner Suess or a member of his immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

Section 87103(a), (b), and (c).

A.  Business Entities

Commissioner Suess is a shareholder in First Walnut Creek Mutual, a nonprofit corporation.  Under the Act, investments in business entities constitute an economic interest.  A "business entity" is defined in Section 82005 as any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association, and would not include interests in nonprofit entities.

Thus, Commissioner Suess does not have an investment interest with respect to his relationship with First Walnut Creek Mutual.  However, First Walnut Creek Mutual may still be an economic interest to the commissioner if it is a source of income or gifts of $250 or more to the commissioner within 12 months prior to the time when the decision is made.  (Sections 87103(c) and (e).)  However, you have not provided facts that indicate that First Walnut Creek Mutual is either a source of income or a source of gifts to the commissioner.

B.  Real Property Interests

The commissioner also has an interest in a unit in 
Rossmoor.  Section 82033 defines an "interest in real property" as:

[A]ny leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or his immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10‑percent interest or greater.

According to the information you have provided, the commissioner's interest in Rossmoor can be characterized as an interest in a stock cooperative.  Under this system of ownership, the commissioner and other investors buy shares in the mutual.  While the mutual owns the entire complex, a shareholder's ownership of "stock" entitles the holder to occupy a unit in the complex.  

Thus, the commissioner's interest in Rossmoor is a hybrid interest, akin to both a leasehold interest where title is held by the landlord, and a condominium which is an undivided common interest in land, with a separate ownership interest in a specific unit.  The Court in California Coastal Commission v. Quanta Investment Corporation, supra, stated:  "It is true that a stock cooperative is a hybrid species of ownership‑‑consisting as it does of a combination of lease and ownership of corporate stock which together give the interest the traditional aspects of personalty, while the proprietary nature of the lease and the characteristics of homeownership benefits...provide a strong basis for classifying the interest involved as quasi‑real property."

While both leasehold interests and ownership interests in land are "interests in real property" under the Act, the proper categorization of the commissioner's interest is necessary for a variety of reasons.  For example, to determine whether a public official has an interest in real property of $1,000 or more, one looks to the fair market value of the official's pro‑rata share if it were sold.  However, where a property interest is a leasehold interest, Regulation 18729(b) provides that the value of a leasehold interest is the amount of rent owed during a 12‑month period.  Under your facts, these two figures could be vastly different.

Moreover, to determine materiality with respect to leasehold interests, Regulation 18702.4 provides that the effect of a decision is material if the decision will change:  (1) the allowable use of the leased property; (2) the actual use of the property; (3) the actual use of property within 300 feet of the leased property, and the change in use will significantly enhance or decrease the use or enjoyment of the leased property; (4) the amount of rent by $250 or 5 percent during any 12‑month period following the decision; or, (5) the termination date of the lease.

By contrast, to determine the materiality of an indirect effect of a decision on an ownership interest in real property, presumptions are applied depending on the distance of the official's property from the subject property.  

For example, if the official owns property within 300 feet of property that is the subject of a decision, the official may participate only if there will be no financial effect on the official's property.  (Regulation 18702.3(a)(1).)  Where the official's real property is beyond a radius of 300 feet from the subject property, but within 2,500 feet, the effect of a decision will be material only if the decision will affect the value of the official's property by $10,000 or more, or the rental value of the property by $1,000 in a 12 month period.  (Regulation 18702.3(a)(3).)

If the official's property is located beyond a 2,500 foot radius of the subject property, the effect of a decision is material only if there are specific circumstances regarding the decision which make it foreseeable that the decision will affect the value of the official's property by $10,000 or more, or the rental value of the property by $1,000 or more per 12 month period.  However, even if the decision has such an effect on the property, the effect is not deemed material if the effect on the official's property will be substantially the same as the effect upon at least 25 percent of all the properties within a 2,500 foot radius of the official's property, and there are at least 10 properties under separate ownership within a 2,500 foot radius of the official's property.  (Regulation 18702.3(b).)

As stated above, stock cooperatives are a hybrid under the law.  In California Coastal Commission v. Quanta Investment Corporation, supra, the Appellate Court for the Second District analyzed the nature of stock cooperatives with respect to the Subdivision Map Act.  The court stated:

There is a crucial difference between stock cooperatives on the one hand, and condominiums and community apartment projects on the other.  The occupants of condominiums and community apartments are themselves owners of undivided interests in the land on which they reside; by way of contrast, the shareholder in a stock cooperative is a mere lessee, and stands in a landlord‑tenant relationship to the corporation which owns the land.  (Citations omitted.)  

The court quoted extensively from Sun Terrace Manor v. Municipal Court (1973) 33 Cal.App.3d 739 in distinguishing stock cooperatives from condominiums.

"`[T]he identity of the stockholder remains distinct and separate from that of the corporation, and there is no sufficient merger of interest to erase the relationship of landlord and tenant between them.  It is elementary that the corporation managing the property and the tenant are distinct and separate entities.'"  

"`The lease is generally made conditional upon the occurrence of any of several significant conditions, which usually include breach of any of the covenants that are contained in the typical condominium declaration [Fn. omitted].  If any enumerated condition does occur the lessor‑corporation may exercise the summary remedy available to it [Fn. omitted] upon compliance with a short notice requirement.  [Fn. omitted.]  The corporation is then free to sell, lease, or rent the premises to another party within a relatively short period of time.  [Fn. omitted] thereby removing the financial burden imposed on the non‑breaching tenant‑shareholders.'"  (Fn. omitted.)  

However, at the same time, the court recognized that the shareholder tenant in a stock cooperative is treated as a homeowner with respect to various homeowner‑type benefits under California law. (California Coastal Commission v. Quanta Investment Corporation, at 599 and 600.)

However, while this authority is useful as general guidance, it is not determinative as to the interpretation of the provisions of the Act.  (In re Baty (1979) 5 FPPC Ops. 10.)  We must consider this authority in conjunction with the purposes of the Act.  Section 81003 provides that the Act is to be liberally construed to accomplish its purposes.  

The Act distinguishes leaseholds and ownership of real property because of the financial effect that can occur with respect to each interest.  Where an official has no interest in the underlying land, but only in the rent paid, it is appropriate to look at the effect of the decision on the rent or possession of the property to determine whether there has been a material financial effect on the official's interests.  

This is because an effect on the value of the land, if not passed through to the tenant in some manner, such as by a rent increase or decrease, will not financially affect the tenant.  This is unlike the situation where property is owned by the official and any effects on the value of the property are effects on the official.

However, the stock cooperative appears more akin to a property interest in this respect.  The members' interests in the mutual (and right to occupancy) may be passed on by will, trust, intestate distribution, or otherwise to any member of the decedent's immediate family.  In addition, if a member decides to leave the mutual, the mutual has the option to purchase the membership, together with all of the member's rights, at an amount to be determined by the mutual as representing the transfer value thereof.  The agreement specifies that the transfer value is the fair market value of the membership and right of occupancy and use of the community facilities.  

Thus, adverse effects on the property that the official occupies will affect the fair market value if he ultimately decides to leave the stock cooperative.  For this reason, it is more consistent with the purposes of the Act to treat the commissioner's interest as a property interest.  Based on this discussion we conclude that for purposes of the Act, the commissioner's interest is not a leasehold interest, but an ownership interest in real property.  

In addition, it is appropriate to consider the commissioner's interest also extending to the community areas in Rossmoor. Consistent with the discussion above, decisions that affect the common areas will also influence the transfer value that the commissioner will receive should he leave the mutual.  Thus, the interest in the common areas seems akin to the undivided ownership interest in the common areas of a condominium complex, and therefore should also be analyzed as an interest of the commissioner.  (Jones Advice Letter, No. A‑90‑715.)

II.  Foreseeability and Materiality

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

The standard for materiality differs depending on whether the property is directly or indirectly involved in a decision.  Generally, if the official's property is directly involved in a decision, the effect of the decision is deemed to be material and disqualification is required.  Regulation 18702.1(a)(3) provides a list of situations in which an official's property is directly involved in a decision.  Some examples include decisions to zone or rezone the official's property, decisions to annex the property, decisions concerning assessments on the property and decisions to include the property in or exclude it from any city, county, or other local governmental subdivision.  Commissioner Suess' economic interest, a unit in Rossmoor, is not directly involved in the decisions by the planning commission.  

Commissioner Suess' economic interest is, however, indirectly involved in the decision.  Where an interest in real property is indirectly affected by a decision, Regulation 18702.3 is applied to determine whether the effect will be material.  For example, Regulation 18702.3(a) provides in pertinent part:

(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.

* * *

(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

