




July 22, 1992

John J. Johnson

General Manager

Casitas Municipal Water District

1055 Ventura Avenue

Oak View, CA  93022






Re:  Your Request for Advice







Our File No. I-92-377

Dear Mr. Johnson:


This letter is in response to your request for advice regarding the duties and responsibilities of Robert N. McKinney and James D. Loebl under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your letter does not seek advice regarding a specific pending governmental decision but instead seeks general guidance.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.  Our advice is prospective in nature.  We make no comments regarding past conduct.


The Commission's jurisdiction is limited to the provisions of the Act.  Thus, we are not authorized to render advice on the propriety of holding more than one public office with overlapping jurisdictions.  We suggest that you consult with the Office of the Attorney General regarding this issue.

QUESTIONS


1.  Do Mr. McKinney's services as a contractor with the Casitas Municipal Water District ("Casitas"), while serving as Mayor of the City of Ojai and representative of the City of Ojai on the board of directors of the Ojai Groundwater Management Agency, constitute a conflict of interest?


2.  Under what circumstances would a conflict of interest arise requiring Mr. McKinney's disqualification?


3.  Do Mr. Loebl's services as a contract attorney for Casitas, while serving as a City of Ojai Councilmember, constitute a conflict of interest?


4.  Under what circumstances would a conflict of interest arise requiring Mr. Loebl's disqualification?

CONCLUSIONS


1 and 2.  Under the provisions of the Act, Mr. McKinney's employment as a contractor with Casitas, while serving as Mayor of the City of Ojai and representing the City of Ojai on the board of directors of the Ojai Groundwater Management Agency, does not give rise to a conflict of interest.  Thus, his disqualification is not required and he may participate in governmental decisions regarding these agencies as long as the decisions will not have a material financial effect on his economic interests.


3 and 4.  Under the provisions of the Act, Mr. Loebl's employment as a contract attorney for Casitas while serving as a City of Ojai Councilmember does not give rise to a conflict of interest.  Thus, his disqualification is not required and he may participate in governmental decisions regarding these agencies as long as the decisions will not have a material financial effect on his economic interests.

FACTS


Under the terms of his contract, Mr. McKinney provides consulting services concerning Casitas' state water contract.  In furtherance of his contract with Casitas, Mr. McKinney attends meetings of the State Water Contractors.


Mr. McKinney is also the Mayor of the City of Ojai.  The City of Ojai has a franchise with the Southern California Water Company to supply municipal and industrial water to the city and its residents.  A very small portion of the city may be supplied directly by Casitas.  Casitas is a back-up supply for the Southern California Water Company when supplies are required.


In 1991, the Ojai Groundwater Management Agency was formed to manage the Ojai Groundwater Basin.  The board of directors of this agency includes representatives of the Southern California Water Company, Casitas and the City of Ojai.  Mr. McKinney represents the City of Ojai.  The issues involved in this groundwater basin may involve differences of opinion between the City of Ojai and Casitas.


Mr. Loebl serves as a contract attorney for Casitas and is a member of the Board of Directors of Casitas.  Mr. Loebl is also a City of Ojai Councilmember.


Mr. McKinney and Mr. Loebl have authorized you to request our advice on their behalf.

ANALYSIS  


Section 87100 prohibits public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  Councilmembers are public officials.  In addition, the term "public official" includes every member, officer, employee or consultant of a local government agency.  (Section 82048.)  For purposes of the Act, the term "consultant" includes any natural person who provides, under contract, information, advice, recommendation or counsel to a local government agency.  (Regulation 18700(a)(2).)  Mr. McKinney and Mr. Loebl are consultants to Casitas.  Thus, while performing services for Casitas, Mr. McKinney and Mr. Loebl are also public officials subject to the conflict-of-interest provisions of the Act.  


As a public official, Mr. McKinney participates in decisions affecting the City of Ojai, Casitas, and the Ojai Groundwater Management Agency.  As a public official, Mr. Loebl participates in decisions affecting the City of Ojai and Casitas.  The focus of this analysis is upon whether these two public officials have a financial interest in any of the decisions made by the public agencies they serve.


Section 87103 specifies that an official has a financial interest in a decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  




Section 87103(c).  Emphasis added.


Section 82030 defines the term "income" for the purposes of the Act.  Subdivision (a) of Section 82030 includes in this definition payments received for wages, salary, payment of indebtedness and reimbursement for expenses.  Accordingly, payments received under contract with Casitas would normally be included in this definition.  However, subdivision (b) of Section 82030 sets forth financial benefits which are not considered "income" under the Act.  Among these excluded benefits are:


Salary and reimbursement for expenses or per diem received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide educational, academic, or charitable organization.






Section 82030(b)(2).


You have not provided us with information as to whether 

Mr. McKinney and Mr. Loebl receive compensation for their services as councilmembers for the City of Ojai or whether Mr. McKinney receives compensation for his services as a member of the board of directors of the Ojai Groundwater Management Agency.  However, the City of Ojai and the Ojai Groundwater Management Agency are both local government agencies.  Accordingly, any income received from these agencies would not be a disqualifying economic interest pursuant to the provisions of Section 82030(b)(2).


Casitas is also a local government agency.  (Section 82041.)  However, Mr. McKinney and Mr. Loebl are not employees of Casitas but rather receive payments for their services under a contractual arrangement.  Thus, we must determine whether these payments fall under the exception of Section 82030(b)(2).


The Commission has previously considered this issue and determined that such payments are "salary" for purposes of Section 82030(b).  (Ritchie Advice Letter, No. A-79-045.)  In the Ritchie letter, a private attorney had a retainer agreement with the city where he provided routine legal advice in a manner similar to a city attorney.  He also represented the city's redevelopment agency under a separate contractual agreement.  During the time that the attorney represented both the city and the redevelopment agency, a redevelopment plan that required rezoning was presented to the city council.  Approval of the plan would result in the issuance of bonds for the redevelopment.  Under his attorney's fee arrangement with the redevelopment agency, the attorney stood to earn a substantial fee if the rezoning was approved by the city council.  


The Commission concluded that under the provisions of the Act, the attorney was not prohibited from representing both entities on the rezoning and redevelopment bond matter.  The Commission's analysis focused primarily upon whether the fee that the attorney stood to receive from the redevelopment agency was "income" under Section 82030(b)(2).  The Commission found that Section 82030(b)(2) does not expressly contain an exemption for "fees" received from a governmental agency.  However, the Commission concluded that the term "salary" in that section encompassed fees such as those to be paid to the attorney.  (Ritchie, supra; Lyon Advice Letter, No. A-88-391.)


Mr. McKinney and Mr. Loebl perform services for Casitas under contract and receive payment for their services.  Pursuant to the above discussion, any payments they receive from Casitas are "salary" from a local government agency and are excluded from the definition of "income."  Accordingly, they do not have a disqualifying financial interest.  Thus, under the provisions of the Act, Mr. McKinney may participate in decisions of Casitas, the City of Ojai, and the Ojai Groundwater Management Agency, as long as the decisions will not have a reasonably foreseeable material financial effect on his economic interests.  Similarly, Mr. Loebl may participate in decisions of Casitas and the City of Ojai as long as the decisions will not have a reasonably foreseeable material financial effect on his economic interests.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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