




December 21, 1992

George G. Logan

2669 Alabama Avenue

Atwater, CA  95301






Re:
Your Request for Informal Assistance


Our File No. I-92-379

Dear Mr. Logan:


This is in response to your letter requesting assistance on behalf of the Berrenda Mesa Water District regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.

QUESTIONS


1.  Under what circumstances may members of the governing board of a water district, established as a landowner voting district, participate in decisions that will affect their own real property or the real property of their employer?


2.  Where multiple members of the board are disqualified due to conflicts of interest, may the exception for legally required participation be used to permit all the members to participate?

CONCLUSIONS


1.  Based on the unique character of the landowner voter districts, if the decisions will affect the members' interests in substantially the same manner as it would affect a significant segment of the public, or the decisions will affect the landowners in the district equally in proportion to their property interests, the official may participate in the decision.


2.  The exception for legally required participation is not synonymous with the common law "rule of necessity."  Moreover, the exception for legally required participation has been narrowly interpreted to permit the participation of the fewest financially interested persons possible in any decision.  Thus, only those members necessary to achieve a quorum are legally required to participate in a decision, and those persons must be selected in a random method.

FACTS


The Berrenda Mesa Water District (the "district") was established as a landowner voter district.  The district includes 55,000 acres owned by 60 different individuals or businesses.  The district contains virtually no residential properties.  Only one landowner family lives in the district.  The rest of the property is owned by persons living outside the district.  The balance of the residents are farm employees that live in farmer owned housing.


Each landowner in the district has one vote per each one dollars worth of assessed land that the landowner owns in the district.  Additionally, the landowners pay fees in proportion to each one dollar-worth of assessed land that the landowner owns in the district.  The fees consist of ad valorem assessments, water tolls, and water standby charges.


The district is governed by a five-member board.  Two members are employees of a corporation which owns 17,000 acres in the district and two of the members are employed by another corporation which owns over 12,000 acres in the district.  The fifth member is employed by a corporation that owns 3,000 acres in the district.

ANALYSIS

Conflicts of Interest, Generally


The Act was adopted by the voters by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was

to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that an official has a financial interest in a decision where it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any economic interest of the official including the official's real property, business interests, and sources of income.


You have requested assistance concerning the "public generally" exception and the application of the exception for legally required participation.  However, it is important to note initially that depending on the facts of a particular decision, disqualification may not be required and application of the two exceptions would not be necessary.  


For a conflict of interest to exist, all of the following must be true:


1.  The public official has an economic interest involved in the decision; 


2.  It is reasonably foreseeable that the decision will have a financial effect on the economic interest;


3.  The foreseeable effect will be material;


4.  The foreseeable and material financial effect of the decision will be distinguishable from the decision's effect on the public generally.


Thus, each decision must be analyzed to determine if these factors exist before disqualification is required.

"Public Generally" Exception


Public officials with financial interests that will be materially affected by a decision may participate in the decision if the effect on their interests is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  


The primary hurdle in the application of the "public generally" exception is that a significant segment of the jurisdiction must be affected by a decision.  Under your facts, every decision made by the board affects all the water users in the district.  However, additionally, the effect on the significant segment must be substantially similar to the effect of the decision on the board member.  


Thus, generally the effect of a decision on a public official with large property holdings will be substantially different than the effects of the decisions on the majority of the persons who reside in the jurisdiction.  Since only persons owning approximately the same amount of property as the board member would be affected in the same manner as the board member, the "public generally" exception would only apply if this number constituted a significant segment of the whole district.  (Biondo Advice Letter, No. I-90-543.)


However, under some circumstances, we have presumed that the effect on the official will be substantially similar to the effect on the public generally.  Thus, with respect to water companies, in the Peck Advice Letter (No. I-92-215) we advised that an investment, interest in real property, income or source of income of a designated employee will not be considered the basis for disqualification in a decision to fix or adjust an ad valorem property tax rate or rate schedules for water rates or sewer service charges so long as the change is by the same percentage for all persons subject to the charge or is based on an across-the-board-factor for all classes.


In addition, Regulation 18703 provides that the "public generally" exception may be applied even where a significant segment of the jurisdiction is not similarly affected.  For example, for local elected officials, an industry, trade, or profession of which that official is a member may constitute a significant segment of the public generally if that industry, trade or profession is a predominant industry, trade or profession in the official's jurisdiction or in the district represented by the official.  (Regulation 18703(b).)


Moreover, Regulation 18703 also provides specific exceptions where members are appointed to regulatory bodies with the intent that they represent and further the interests of the industry, trade, or profession, from which they were appointed. 


The rationale for these exceptions is that under some circumstances members of regulatory boards may vote pursuant to their own interest because their interests are consistent with the goals of the board itself.  The most obvious public body that falls within the scope of the exception is a board created expressly to benefit a specific industry, and the appointed member is a representative of the industry.  


In that situation, when the member votes on a matter which will affect his own industry, the official's private interest is identical to the "public interest" as defined by the legislative purposes of the program he is administering.  (See Sarah Cameron Memorandum to the Commission Concerning the State Board of Forestry.)  


For example, in In re Callanan (1978) 4 FPPC Ops. 33, the Commission discussed whether the members of the State Board of Funeral Directors and Embalmers could participate in decisions that would affect the funeral industry.  The Commission stated:


[W]hen the legislative body which creates a regulatory board determines that industry views and expertise should be represented on the board, the Political Reform Act should not be interpreted to prevent industry members participating in board decisions affecting the industry.


In 1991, in the Strickland Advice Letter, No. I-91-046, we stated that where a law mandates the inclusion of members of the waste management industry on a waste management board, Regulation 18703(d) is applicable.  We concluded that while acting in their representative capacity, members of a task force are not disqualified from participating in decisions solely because the decisions may foreseeably and materially affect the industry which they represent.  


Water districts established as landowner voting districts would not fall into the exception for appointed bodies discussed in In re Callahan or the Strickland Advice Letter.  Such landowner voting districts are a hybrid body, somewhere between regulatory boards for which the members are appointed to represent a specific interest, and elected bodies where the members are elected to serve all members of the public.  (See e.g, In re Legan (1985) 9 FPPC Ops. 1.)  In a landowner voter district, members are not appointed to represent an industry, trade, or profession but are instead elected.  However, unlike other elected bodies, landowner voter districts are structured such that the elected representatives will represent those persons with the largest land holdings.


In the Salyer Land Company et al. v. Tulare Lake Basin Water Storage District (1973) 410 U.S. 719, the Supreme Court reviewed the constitutional validity of the landowner voter scheme whereby the number of votes cast by each landowner was in direct proportion to the assessed valuation of the land owned within the district.  It described landowner voter districts as follows:


The appellee district in this case, although vested with some typical governmental powers, [footnote omitted] has relatively limited authority.  Its primary purpose, indeed the reason for its existence, is to provide for the acquisition, storage and distribution of water for farming in the Tulare-Lake basin.  [footnote omitted]  It provides no other general services such as schools, housing, transportation, utilities, roads or anything else of the type ordinarily financed by a municipal body.




Salyer Land Company, pp. 729-730.

* * *


Not only does the district not exercise what might be thought of as "normal governmental" authority, but its actions disproportionately affect landowners.  All costs of district projects are assessed against land by assessors in proportion to the benefits received.  Likewise, charges for services rendered are collectable from persons receiving their benefit in proportion to the services.

