




July 22, 1992

Angil P. Morris

City Attorney

City of Turlock

900 N. Palm Street

Turlock, CA  95380






Re:
Your Request for Advice





Our File No. A-92-397

Dear Ms. Morris:


This is in response to your request for confirmation of telephone advice provided to you on behalf of Turlock Mayor Curt Andre and City Councilmember Ronald W. Hillberg regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May Mayor Andre participate in a decision to prezone real property owned by an applicant who is also a client of his solely owned optometry business?


2.  May Councilmember Hillberg participate in a decision to prezone real property which is in the proximity of real property owned by a client of his law practice?

CONCLUSIONS


1.  At the time of the decision, Mayor Andre will have received $150 from the applicant within the 12 months prior to the decision.  Assuming no additional income has been received from the applicant and no income has been promised to the mayor by the applicant, the applicant will not be an economic interest.


2.  If the property of the councilmember's client is within 300 feet of the property to be prezoned, the councilmember would be required to disqualify himself from participating in the decision if there will be any financial effect on the client's real property.  

FACTS


On June 9, 1992, and June 23, 1992, the Turlock City Council considered an application for the prezoning of property in the jurisdiction owned by Mr. and Mrs. Kiousis.  On June 23, 1992, the city council denied the application without prejudice.  Mayor Andre and Councilmember Hillberg abstained from the proceeding.


Mr. and Mrs. Kiousis filed a new application for the prezoning of the property.  The new application will be heard in December 1992 or January 1993.


Mayor Andre is a practicing optometrist in the City of Turlock and is the sole shareholder of Andre, Inc., a business entity through which he conducts his practice.  Mr. and Mrs. Kiousis and their children are clients of Andre, Inc.  In June 1991, the Kiousises paid Andre, Inc. $188 for services performed on their adult daughter.  In July 1991, the Kiousises paid Andre, Inc. $60 for services performed on their dependent son.  In April 1992, the Kiousises paid Andre, Inc. $150 for services performed on Mrs. Kiousis.   


Councilmember Hillberg is an attorney and a sole practitioner in the jurisdiction.  You stated that Councilmember Hillberg has a client who owned property in the proximity of the property that is the subject of the prezoning decision.  

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or attempting to use their official position to influence a governmental decision in which they have a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Section 87l03(c).


Pursuant to Section 87103, any person or business that has made a payment of $250 or more to either the councilmember or the mayor in the 12 months prior to a decision is considered a source of income for the purposes of Section 87103(c).  


In addition, Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Russell Advice Letter, No. A-88-484.)  Thus, any person that has paid the respective officials' businesses $250 or more in the 12 months prior to a decision is also a source of income to the officials.


You stated that Mayor Andre has received income from the applicant.  However, to determine whether the source of a payment is a potentially disqualifying financial interest pursuant to Section 87103(c), you must look back 12 months from the time of the decision.  (Rigler Advice Letter, No. A-85-118.)  According to your facts, Mayor Andre received $398 from the Kiousises.  However, by December 1992, only $150 will have been received from the Kiousises within the 12 months prior to the decision (the other $248 will have been paid to the mayor more than 12 months prior to the decision).  Assuming no additional income has been received from the Kiousises and no income has been promised to Mayor Andre by the Kiousises during the 12-month period preceding the decision, the Kiousises will not be economic interest of the mayor.


You stated that Councilmember Hillberg has a client that has been a source of income.  Consequently, the councilmember may not participate in any decision that will have a reasonably foreseeable   material financial effect on that client.  


The Commission has adopted regulations which provide guidance with respect to when foreseeable financial effects on economic interest are material.  These regulations contain different standards depending on:  


1.  Whether the decision will directly or indirectly affect the official's economic interests, and 


2.  The type of economic interest which would be affected by the decision (e.g., investments in a business entity or businesses that are sources of income, or individuals who are sources of income).  


Regulation 18702.1(a)(1) requires Councilmember Hillberg to disqualify himself from any decision in which a source of income is directly involved.  A source of income is directly involved in a decision of the city council when the source of income, either personally or by an agent:



(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;



(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.



(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b).


Councilmember Hillberg's source of income is not the applicant or named party with respect to the request for the prezoning of the property and therefore would not be "directly" involved in the decision.  


However, Councilmember Hillberg is also required to disqualify himself from participating in decisions which would indirectly have a foreseeable material financial effect on an economic interest.  Where sources of income are individuals, Regulation 18702.6 provides:



The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:



(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


Therefore, if the decision will affect the source of income's real property, the effect will be material under the following circumstances:  


1.  The real property in which the source of income has an interest is located within 300 feet of the boundaries of the property which is the subject of the decision.  (Regulation 18702.3(a)(1).)


2.  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the source of income's real property will receive new or substantially improved services.  (Regulation 18702.3(a)(2).)


3.  The real property of the source of income is located beyond 300 feet but within 2,500 feet of the boundaries of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the property or will affect the rental value of the property by $1,000 or more per 12 month period.  (Regulation 18702.3(a)(3).)


4.  The property is beyond 2,500 feet from the subject property, but there are specific circumstances regarding the decision, its effect, and the nature of the source of income's real property, which make it reasonably foreseeable that the fair market value of the real property will be affected by $10,000 or more or the rental value of the property will be affected by $1,000 or more per 12 month period.  (Regulation 18702.3(b).)

