




August 12, 1992

Layne H. Melzer

Assistant City Attorney

City of Palm Springs

RUTAN & TUCKER

Bank of the West, Suite 1400

611 Anton Boulevard

Costa Mesa, CA  92626-1998






Re:  Your Request for Informal Assistance







Our File No. I-92-398

Dear Ms. Melzer:


You have requested advice on behalf of Mr. Lloyd Maryanov, the Mayor of the City of Palm Springs, regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").   Your letter does not seek advice regarding a specific pending governmental decision and your question is general in nature.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18239.   


Our advice is prospective in nature and we do not comment on any past conduct.  Please also note that the Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.) 

QUESTION


Under the Act, may Mayor Maryanov participate in various decisions regarding the Downtown Business Assessment District, since he is a principal in a professional corporation which is located in the district and subject to the assessment?

CONCLUSION


At the present time, Mayor Maryanov may participate in decisions regarding the Downtown Business Improvement District as long as there is not a reasonably foreseeable material financial effect on any of his economic interests.  In the event that  circumstances change, this advice must be reevaluated.

FACTS


The former city council created a Downtown Business Improvement District ("DBID"), which encompasses approximately 550 businesses.  Last year, individual assessments on businesses ranged from $90 to $2,700.  The current city council may modify the DBID by changing: (1) the boundaries of the district, (2) the basis and method of levying the assessment, or (3) the classification of businesses subject to the assessment.  The city council may also disestablish the DBID.


Mayor Maryanov, a professional accountant, is a shareholder in MMG&C.  He is a principal in the corporation, with a one-seventh equity share, which is a 14.29% ownership interest.

MMG&C is a partner in Tahquitz Properties, a partnership that owns a one-third interest in real property located within the DBID.  The value of this property is approximately $2.5 million.


Last year, MMG&C paid an assessment of $250.  MMG&C has at least three clients in the DBID.  In 1991, these clients paid assessments as follows:  Los Casuelas Restaurant, $2,700; Sam Bork Shoes, $600; and Leed's Jewelers, $810.  Each of these clients constituted income to the firm in excess of $1,750 over the last 12 months.


Mayor Maryanov would like to participate in decisions regarding the DBID, which include the amount of assessments, the district boundaries and whether to disestablish the district.  He would also like to participate in informal meetings with citizen groups regarding the various issues.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.




Section 87103


Accordingly, Mayor Maryanov may not make, participate in making, or attempt to use his official position to influence a governmental decision regarding the DBID if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on any of his financial interests.  As you stated in your letter, the mayor's interests include an ownership interest in MMG&C, real property owned by the business and clients of the business who are a source of income. 

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


We concur with your analysis that it is reasonably foreseeable that the DBID decisions will have an effect on Mr. Maryanov's economic interests. 

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  If the official's economic interest is not directly involved in the decision but is indirectly affected by the decision, or if the effect of the decision is not material under Section 18702.1, then it must be determined if the effect is material under Regulations 18702.2 through 18702.6.


We also concur with your conclusion that none of Mr. Maryanov's economic interests are directly involved in the DBID decisions and that Regulation 18702.1 is inapplicable.  Therefore, the effect of the decisions on any financial interest would be indirect.


Under Regulation 18702.2(g)(2), a decision regarding the assessment would be material if it affected the expenses of the business by $2,500 or more.  Last year, MMG&C paid an assessment of $250.  You stated that the assessments are not expected to increase from the current range of $90 to $2,700 per business.  There is also no reason to believe that assessments will dramatically decrease.


Your letter also cited Regulation 18702.6, regarding individuals who are a source of income.  We presume that you are applying this regulation to the three clients of MMG&C.  If the source of income is an individual and not a business, this is the correct regulation to apply.  Under this regulation, if the decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities by $1,000 or more, the effect of the decision is material.  You stated that currently there is no decision pending to alter any DBID assessments and it is reasonably foreseeable that the assessments will remain relatively static.


Mr. Maryanov also has an interest in real property through his business.  The assessments are made only on the business, however, the boundaries of the DBID are drawn with respect to real property.  Under Regulation 18702.3(c), there would be a material financial effect if the decision had an effect of $10,000 or more on the fair market value of the property or an effect on the rental value of $1,000 or more per 12-month period.  It is your judgment that the business assessments will neither increase nor decrease property values.  You further stated that even if there were a correlation between the DBID assessments and property values, the amount would not be in the range deemed material by the regulation.


Therefore, at the present time, it does not appear that the DBID decisions concerning the boundaries of the DBID, the basis of levying the assessment or the classification of businesses subject to the assessment create a conflict of interest for Mayor Maryanov.  We concur with your analysis and your recognition that should any circumstances change, each decision must be analyzed and Mayor Maryanov may have to disqualify from participation.


I trust this answers your question.\




Sincerely,


       
Jill Stecher




Counsel, Legal Division
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