




August 12, 1992

Robert B. Lowe

Howard, Rice, Nemerovski, Canady,

 Robertson, and Falk

Three Embarcadero Center

Seventh Floor

San Francisco, CA  94111






Re:
Your Request for Advice


Our File No. A-92-407

Dear Mr. Lowe:


This is in response to your letter requesting advice on behalf of the law firm of Howard, Rice, Nemerovski, Canady, Robertson, and Falk pursuant to the campaign disclosure provisions of the Political Reform Act (the "Act").   


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


Has the law firm of Howard, Rice, Nemerovski, Canady, Robertson, and Falk qualified as a committee under the Act, by virtue of providing pro bono legal services to four organizations attempting to prevent a ballot initiative from appearing on the State General Election Ballot?

CONCLUSION


If the law firm of Howard, Rice, Nemerovski, Canady, Robertson, and Falk has provided contributions to the plaintiffs with respect to the litigation which amounts to $10,000 or more in a calendar year, the law firm will qualify as a committee under the provisions of the Act.

FACTS


Since February 1992, the law firm of Howard, Rice, Nemerovski, Canady, Robertson, and Falk (the "firm") has been involved in a legal challenge to the Government Accountability and Taxpayer Protection Act of 1992, a statewide ballot initiative, on the basis that it violates Article II, Section 8(d) of the California Constitution.


The plaintiffs in the action are the League of Women Voters, California Common Cause, Children Now, and the California Homeless and Housing Coalition.  None of these organizations were committees at the time that the firm began providing services.  The firm did not provide the services at the behest of the "No On the Wilson Initiative Committee" nor any other committee specifically organized to oppose the initiative.


You stated that the firm filed a petition for a writ of mandate to prevent the placement of the initiative on the November ballot.  You stated that the total cost of the services was in excess of $40,000.  However, the legal work was provided on a pro bono basis.  At least one of the attorneys who worked on the challenge spent more than 10 percent of his time on the proceeding during a period of several months.  

ANALYSIS

Committees


The Act imposes filing requirements with respect to the campaign activities of candidates for elective office and persons that qualify as "committees" under the Act.  Section 82013 defines a "committee" as a person or combination of persons who directly or indirectly does any of the following:


(a)  Receives contributions totaling one thousand dollars ($1,000) or more in a calendar year.


(b)  Makes independent expenditures totaling one thousand dollars ($1,000) or more in a calendar year; or


(c)  Makes contributions totaling ten thousand dollars ($10,000) or more in a calendar year to or at the behest of candidates or committees.


A person or combination of persons that becomes a committee shall retain its status as a committee until such time as that status is terminated pursuant to Section \ 84214.







Section 82013.


Thus, the law firm may qualify as a committee if it raises contributions, makes contributions or makes independent expenditures.


Where pro bono services are provided to an organization for political purposes, the pro bono services may constitute in-kind contributions.  Where such services do constitute in-kind contributions, once the recipients have received services valued at $1,000 or more, they would qualify as a "recipient" committee.  (Section 82013(a).)  Moreover, the contributor of the funds will qualify as a "major donor" committee if he or she contributes more than $10,000 in a calendar year.  (Section 82013(c).)


A "contribution" is defined in the Act as any payment, forgiveness of a loan, a payment of a loan by a third party, or an enforceable promise to make a payment except to the extent that full and adequate consideration is received (unless it is clear from the surrounding circumstances that it is not made for political purposes).  (Section 82015.)


A payment is made for political purposes if it is:


(1)  For the purpose of influencing or attempting to influence the action of the voters for or against the nomination or election of a candidate or candidates, or the qualification or passage of any measure; or


(2)  Received by or made at the behest of:



(A)  A candidate, unless it is clear from surrounding circumstances that the payment was received or made at his or her behest for personal purposes unrelated to his or her candidacy or status as an office holder.  The term "payment" includes the candidate's own money or property used on behalf of his or her candidacy;


(B)  A controlled committee;


(C)  An official committee of a political party, including a state central committee, county central committee, assembly district committee or any subcommittee of such committee; or


(D)  An organization formed or existing primarily for political purposes as defined in subsection (a)(1), including but not limited to a political action committee established by any membership organization, labor union or corporation.







Regulation 18215.


According to your facts, your pro bono legal services are not being provided to, or at the behest of, candidates or committees.  However, your services are being provided to a combination of associations who are attempting to keep a measure off the ballot.  In the Doyle Advice Letter, No. I-88-202 (copy enclosed), the Commission provided advice on a nearly identical situation.


In the Doyle letter, the Building Industry Association (the "Association"), a nonprofit, tax-exempt foundation, challenged a measure that would regulate and control future real property development and growth in the unincorporated area of Orange County. The litigation did not challenge the qualification of the measure (e.g., the validity of the petitions, their circulation, signatures obtained, or other portions of the ballot qualification process), but challenged the measure on constitutional grounds.  The Commission advised:


[T]he Association's litigation was brought prior to the election for the express purpose of keeping the measure off the ballot....Regardless of the basis for the challenge, the pre-election litigation is aimed at affecting the outcome of the electoral process.  Consequently, moneys spent to undertake that challenge must be reported as campaign expenditures.


Consistent with this authority, the pro bono services that your firm is providing would constitute expenditures for the purpose of influencing or attempting to influence the action of the voters regarding the qualification or passage of the measure because they are being provided for the purpose of keeping the measure off the ballot.  (See also, In re Buchanan (1979) 5 FPPC Ops. 14, copy enclosed.)


Consequently, since your firm has made contributions to the plaintiffs in their efforts to keep the measure off the ballot, your firm will qualify as a major donor committee once the value of the services reaches $10,000 in a calendar year.  Moreover, the recipients of the services have received contributions, and when they have received $1,000 worth of services in a calendar year they will qualify as a recipient committee under the Act.  

Valuation


Regulation 18423 provides:


(a)  The payment of salary, reimbursement for personal expenses, or other compensation by an employer to an employee who spends more than 10% of his compensated time in any one month rendering services for political purposes is a contribution, as defined in Government Code Section 82015 and 2 Cal. Adm. Code Section 18215, or an expenditure, as defined in Government Code Section 82025 and 2 Cal. Adm. Code Section 18225, by the employer if:

