





August 27, 1992

Donald Chang

Staff Counsel

Board of Registration for Professional 

 Engineers and Land Surveyors

Legal Affairs

400 R Street, Suite 3090

Sacramento, CA  95814-6200






Re:
Your Request for Informal Assistance

Our File No. I-92-410

Dear Mr. Chang:


You have requested advice on behalf of the Board of Registration for Professional Engineers and Land Surveyors concerning the provisions of the Political Reform Act (the "Act")  regulating gifts.  Since you have not named a specific public official on whose behalf you have requested this advice, we are treating your request as one for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  
Is the National Council of Examiners for Engineering and Surveying (the NCEES) an agent of the California Board of Registration for Professional Engineers and Land Surveyors?


2.  
May members of the Board of Registration for Professional Engineers and Land Surveyors who have received travel payments from the NCEES participate in decisions affecting the NCEES ?


3.  If members of the Board of Registration for Professional Engineers and Land Surveyors have received travel payments and publicly disclose these payments, must the members still disqualify themselves from decisions which will have a foreseeable and materially financial effect on the NCEES?


4.  If members of the Board of Registration for Professional 

Engineers and Land Surveyors receive free travel to participate in a committee dealing with a specific discrete issue, are the members disqualified only with respect to decisions affecting the NCEES pertaining to that issue?

CONCLUSIONS


1.  You have provided no facts to suggest that the NCEES is the agent of the California Board of Registration for Professional Engineers and Land Surveyors.  


2.  If the NCEES is a source of income or gifts to the members, the members are required to disclose the payments and would be required to disqualify themselves from any decision which would have a foreseeable and material financial effect on the NCEES.


3.  The disclosure and disqualification provisions of the Act are independent requirements.  Publicly disclosing a gift does not affect the obligation of a public official to disqualify himself or herself from any decision which would have a foreseeable and material financial effect on the NCEES.


4.  If the NCEES is a source of income or gifts to the members, the members must disqualify themselves from any decision which would have a foreseeable and material financial effect on the NCEES.

FACTS


The Board of Registration for Professional Engineers and Land Surveyors (the board) is responsible for the licensing of professional engineers and land surveyors in California.  In conjunction with this responsibility, the board administers a licensing examination, portions of which are purchased from the National Council of Examiners for Engineering and Surveying (the NCEES).


The NCEES is a nonprofit organization headquartered in South Carolina which is composed of other state licensing boards, including the California board.  As a member of the NCEES, the board pays an annual membership fee of $500.  NCEES is supported by its membership fees, revenues from the sale of its examinations, and fees assessed on individual engineers and land surveyors seeking a certification.


The NCEES also has numerous committees made up of members of the various state boards.  The California board has actively encouraged its members to join various committees so that California concerns can be represented in the development of both the examination and the NCEES policies.  The NCEES pays for the travel and accommodations for members to attend the committee meetings which are generally held outside of California.


Periodically, the board must consider various issues concerning the NCEES, such as whether or not to continue the use of the NCEES' examinations or to question decisions made by the NCEES concerning the administration of the examination, examination content, or examination procedures.  You have become concerned that the receipt of the free travel might create a conflict of interest for your members.

ANALYSIS

Income and Gifts


Section 82028 provides:


(a)  "Gift" means, except as provided in subdivision (b), any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  


Absent an exception, the payments for travel received from the NCEES would be a gift unless consideration of equal or greater value is provided in exchange for the payments.  


If consideration of equal or greater value is provided to the source of the payment, the payment would be considered income rather than a gift.  Equal consideration means that each party receives benefits of equal value.  (In re Burciaga (1975) 2 FPPC Ops. 17.)  While we have no exact formula to determine whether consideration of equal or greater value has been provided by a  official, the following general guidelines may be of assistance.  The value of services rendered may be proven by evidence as to the customary rate of compensation for such services, irrespective of official status.  (Tassi v. Tassi (1958) 160 Cal.App.2d 680, 690-691.)  Also relevant in the determination might be the length of time spent rendering the services, or whether the services are of the type not readily available from others.  Ultimately, however, the determination of whether equal consideration has been provided is necessarily a factual one.


However, the definition of "income" in Section 82030(b)(2) expressly excludes:


Salary and reimbursement for expenses or per diem received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide educational, academic, or charitable organization.


Consequently:


1.  If the members of the board provide consideration of equal or greater value to the NCEES, and the NCEES is a bona fide educational, academic, or charitable organization, the payments for travel would not be a gift.  Moreover, the payments would be exempt from the definition of income pursuant to Section 82030(b)(2).  


2.  If consideration of equal or greater value is provided, but the NCEES is not a bona fide educational, academic, or charitable organization, then the payments would be income.  


3.  Finally, if consideration of equal or greater value was not provided to the NCEES, the payments would be a gift.  This is the case irrespective of whether the NCEES is a bona fide educational, academic, or charitable organization.  The exception for educational, academic, or charitable organizations applies to the definition of "income" only. 

Exceptions


Even if the payment would constitute a gift from the NCEES, in 1977, the Commission determined that under some circumstances a gift of travel and accommodations used by a public official could be structured in such a way that the gift was in fact made to the agency rather than the public official.  (In re Stone (1977) 3 FPPC Ops. 52, copy enclosed.)  For the Stone exception to apply, all of the following must occur:


1.  The donor must intend to donate the gift to the public entity and not to the official;


2.  The public entity must exercise substantial control over use of the gift;


3.  The gift must be generally available to agency personnel in connection with agency business without regard to official status.  The donor cannot limit the use of the gift to specific persons or high level employees; and


4.  The making and use of the gift must be formalized in a written public record of the public entity which embodies the standards set forth above.


The rationale behind the Stone Opinion was that where travel expenses and accommodations were of the type that the agency would normally have paid for, the true benefit of the gift was afforded to the agency not the official.  Consistent with this exception, where the Stone factors exist, the official will have received neither income nor a gift.  This is true regardless of the source of the gift.  


You stated that the members received the payment for the travel and accommodations in connection with attending committee meetings of the NCEES.  You stated that the board encourages members to join the committees so that California concerns can be represented in the development of both examinations and examination policies.  Consequently, if the board complies with the Stone requirements, the members will not have received a gift or income under the Act.

