




September 15, 1992

Richard K. Denhalter

City Attorney

32400 Paseo Adelanto

San Juan Capistrano, CA  92675






Re:  Your Request for Advice







Our File No. A-92-413

Dear Mr. Denhalter:


This letter is in reply to your request for advice regarding the duties of City of San Juan Capistrano Mayor Gil Jones and Councilmember Jeff Vasquez under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTIONS


May Mayor Jones and Councilmember Vasquez participate in decisions involving city contracts with, or the relocation of, the Solag Disposal Company transfer site?

CONCLUSION


Mayor Jones and Councilmember Vasquez may not participate in decisions involving city contracts with, or the relocation of, the Solag Disposal Company transfer site if it is reasonably foreseeable that the decisions will have a material financial effect on their economic interests.   

FACTS


The city council is considering entering into an agreement to expand its exclusive solid waste franchise with Solag Disposal Company to include residential curbside recycling.  In the near future, the city council will consider the relocation of the Solag transfer station from its existing site to another location in the city.  The current site of the transfer station will be used for park purposes.      


Solag Disposal Company has an exclusive franchise agreement with the city for all trash collection services.  The transfer site is the only location within the city limits where Solag conducts its activities.  The access road for hauling operations is Paseo Adelanto.  There is an acknowledged significant environmental impact on the neighborhood from this activity.


Mayor Jones owns property at 31791 Los Rios Street which he uses both as his residence and as a business.  The residence is an historical structure and miniature animal farm.  The business consists of a petting zoo of farm animals and burro rides, with services that include on-site parties and events, and tourist services.  The property is located approximately 250 feet from the nearest boundary of the Solag site.


Councilmember Vasquez owns property at 31891 Los Rios Street which he uses both as a residence and as a business.  The business consists of a photography studio.  The property is located approximately 850 feet from the nearest boundary line of the Solag site.

ANALYSIS


The Act was adopted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits public officials at any level of state or local government from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they know or have reason to know that they have a financial interest.  As members of the San Juan Capistrano City Council, Mayor Jones and Councilmember Vasquez are "public officials" as that term is defined in the Act.  (Section 82048.)

Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


According to the information you have provided, Mayor Jones owns real property within 300 feet of the property which is the subject of the pending decisions.  He also operates a business on this property and clients of his business are sources of income to him.  Thus, the mayor has three economic interests for purposes of the Act:  (1)  his real property; (2)  his business; and (3)  sources of income to the business which are sources of income to him.


Councilmember Vasquez also owns real property on which he operates a business.  His property is located beyond 300 feet but within 2,500 feet of the property which is the subject of the decision.  Thus, Councilmember Vasquez also has three economic interests for purposes of the Act:  (1)  his real property; (2)  his business;  and (3)  clients of the business who are sources of income to him.  If it is foreseeable that any of these economic interests will be affected materially, disqualification is required unless the "public generally" exception applies, as discussed below. 

Foreseeability


Whether the financial effect of a decision is reasonably foreseeable at the time the governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


It is foreseeable that a change in use of the property which is currently the site of the Solag transfer station will have an effect on the surrounding neighborhoods.  This is particularly so when the proposed use of the property is for recreational purposes.  While the transfer station is a source of noise and possibly odors, the park will enhance the community and provide leisure activities for the residents.  Thus, the foreseeability element is met.  However, disqualification is only required if the effect of a decision will be material.

Materiality 


The Commission has adopted regulations to determine whether the financial effect of a decision on an official's economic interests is material, depending on the specific circumstances of each decision.  


It appears from your facts that the officials' economic interests will not be directly involved in the pending decisions.  An official's real property is directly involved in a decision if the decision involves:  (1)  the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of an official's property;  (2)  the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the property;  (3)  the imposition, repeal or modification of any taxes or fees assessed or imposed on the property; or  (4)  redevelopment of an official's property.  (Regulation 18702.1(a)(3).)  None of these categories appear to apply in this case.


Moreover, the officials' businesses and clients will not be directly involved in the pending decisions.  A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b).


Accordingly, the pending decisions will affect the real property, businesses and sources of income of the public officials indirectly.

Real Property Interests


Regulation 18702.3 sets the standards for determining materiality with respect to governmental decisions which indirectly affect real property.  The indirect effect of a governmental decision on an official's real property is material if:

