




August 11, 1992

Joseph J. Bertolli

Senior Planner 

Lassen County Planning Department

707 Nevada Street, Room 236

Susanville, CA  96130






Re:
Your Request for Informal Assistance


Our File No. I-92-416

Dear Mr. Bertolli:


This is in response to your letter requesting advice regarding your responsibilities as a senior planner with the Lassen County Planning Department pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request concerns an interest in real property which is speculative at this time, we are treating your request as one for informal assistance.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


If you purchase property in the proximity of a planned ski area in the jurisdiction, will the property create a conflict of interest with respect to decisions affecting the development of the ski area?

CONCLUSION


If you own real property in the proximity of a proposed ski area, the real property will constitute an economic interest that may result in a conflict of interest.  If the real property is more than 2,500 feet from the site of the proposed ski area, a conflict of interest will exist with respect to decisions concerning the ski area if the decisions will foreseeably affect the fair market value by $10,000 or more, or the rental value of the property by $1,000 or more per 12-month period.


However, despite a material financial effect on your property, you may still participate in the decisions if the effect on the fair market value of your property will be substantially the same as the effect of the decision on at least 25 percent of all the properties which are within a 2,500-foot radius of your real property, and there are at least 10 properties under separate ownership within a 2,500-foot radius of your property.

FACTS


You are a senior planner with the Lassen County Planning Department.  The county is currently considering the development of a region of the county as a ski area.  You and your relatives are contemplating purchasing real property in the Almanor Basin area in the proximity of the proposed ski area to be used as a vacation cabin.  


The areas you are investigating are generally rural areas with parcels averaging one-quarter to one acre in area.  None of the areas are closer than five road-miles from the site of the proposed ski area.  It is anticipated that there will be dozens of landowners within 2,500 feet of the property you propose to purchase.  You stated that in the alternative you may build a cabin on the property.  In any case, the property may also be used in the future as a source of rental income.


You have asked whether the purchase of the property will create a conflict of interest with respect to your duties as senior planner for the Lassen County Planning Department.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  As a designated employee of the Lassen County Planning Department, you are a public official as defined in the Act.  (Section 82048.)  


"Participation" is broadly defined and can include voting, conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee or contacts or appearances before any member, officer, employee or consultant of the agency.  (Regulations 18700 and 18700.1.)


Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.





Section 87103(b).


You stated in your letter that you are contemplating the purchase of real property which will be in the proximity of a major ski area that Lassen County is considering developing. Pursuant to Sections 87100 and 87103(b), if you purchase the property you may not participate in any decision that will have a reasonably foreseeable material financial effect on that property.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


You stated that you are contemplating purchasing property which will be at least five road-miles from the area to be developed into a ski resort.  Under such facts, your property interest would be indirectly involved in decisions pertaining to the ski area.  (See, Regulation 18702.1(a)(3).)


Regulation 18702.3(b) provides that the indirect effect of a decision on an official's real property which is greater than 2,500 feet from the property that is the subject of the decision will be considered material if:



(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:



(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.




(Regulation 18702.3(b).)


The thresholds for materiality set forth in Regulation 18702.3(a)(3)(A) and (B) are the following:  


1.  $10,000 or more on the fair market value of the real property in which the official has an interest; or


2.  $1,000 or more on the rental value of the property in a 12-month period.


Whether the decisions will foreseeably affect the fair market value of property at that distance is necessarily a factual determination that we cannot make.  However, even if there will be such an effect, the effect will not be considered material if both of the following apply:


1.  The effect on the fair market value on your property caused by the ski area decisions will be substantially the same as the effect of the decision on at least 25 percent of all the properties which are within a 2,500-foot radius of your real property; and 


2.  There are at least 10 properties under separate ownership within a 2,500-foot radius of your property.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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