




September 28, 1992

Ronald R. Ball

City Attorney

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, CA  92008-1989






Re:  Your Request for Advice







Our File No. A-92-418

Dear Mr. Ball:


You have requested advice on behalf of Ms. Margaret Stanton, a member of the Carlsbad City Council, regarding her duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").   The following advice is based upon the facts which you have provided.

QUESTION


Ms. Stanton is the executive vice president of Jazzercise, Inc.  Under the Act, may Councilmember Stanton participate in the city council decision to lobby the North County Transit District (NCTD) regarding the location of a commuter rail station, since the station will be located within 300 to 2,500 feet of the Jazzercise, Inc. office?

CONCLUSION


Under the Act, Councilmember Stanton may participate in the decision to lobby NCTD regarding the location of the station if there will not be a reasonably foreseeable material financial effect on Jazzercise, Inc.

FACTS


Ms. Stanton is employed as the executive vice president of Jazzercise, Inc. ("Jazzercise").  She is also a member of the board of directors and a corporate officer of Jazzercise.  


North County Transit District (NCTD) proposes a commuter rail system to be operated throughout San Diego County.  Two of the proposed stations will be in Carlsbad.  One proposed station is within 300 to 2,500 feet of the office leased by Jazzercise, Inc.  The lease is held by Jazzercise, Inc., and Councilmember Stanton has no interest in the leased property.


The decision before the city council is whether to lobby NCTD, another governmental agency, as to the location of the commuter rail station.  The actual decision regarding the location of the station lies with NCTD, which possesses the power of eminent domain.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his or her official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  (Section 87100.) 


A public official makes a governmental decision or participates in the making of a governmental decision whenever the public official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18700(b).)  Additionally, a public official participates in a governmental decision when, acting within the authority of his or her position, the public official negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review.

(Regulation 18700(c).)


With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, an official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the agency.  (Regulation 18700.1.) 


For purposes of the Act, Ms. Stanton would be "making a governmental decision" by committing the city council to a course of action if she participated in the city council decision whether to lobby NCTD regarding the location of the train station.  (Regulation 18700(b)(3).)


A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  






Section 87103(a)-(e).


As a public official, Ms. Stanton may not participate in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on Jazzercise, which is a source of income and a business entity of which she is an officer and director.  (Section 87103(a),(c) and (d).)

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at 823.)


The decision to lobby NCTD as to the location of the station may have a foreseeable effect on Jazzercise because the proposed station is within a short distance of the Jazzercise corporate offices, where part of the office space is leased to local franchises for dance fitness classes.   (See In re Gillmor (1977) 3 FPPC Ops. 38). 

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  However, if the official's economic interest is indirectly affected by the decision, Regulations 18702.2 to 18702.6 apply to determine whether the effect of the decision is material.


Ms. Stanton is an officer, director, general manager and employee of Jazzercise.  Jazzercise may be indirectly affected by the location of the train station.  Regulation 18702.2 provides guidelines to ascertain whether the effect of a decision on a business entity indirectly involved in a decision is material.  Ms. Stanton has stated that the financial standards in Regulation 18702.2(f) apply to Jazzercise.  Regulation 18702.2(f) establishes materiality for a business entity in which an official has an economic interest, as follows:



(f)  For any business entity not covered by subdivisions (a) or (b) which meets the financial standards for listing on the National Association of Securities Dealers National Market List, the tests in subdivision (c) may be applied.  The standards are as follows:  The business entity has net tangible assets of at least $4,000,000, and had pre-tax income for the last fiscal year of at least $750,000, with net income from that period of at least $400,000.


The tests in subdivision (c) are:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $30,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $7,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $30,000 or more.


Therefore, it is incumbent upon Ms. Stanton to apply the tests in subdivision (c) to ascertain if the decision to lobby NCTD about the location of the commuter station will have a material financial effect on Jazzercise.  If Jazzercise is materially affected, Ms. Stanton may not participate in the city council decision to lobby NCTD regarding the location of the station.


We trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel

