




August 27, 1992

Joan Bechtel

813 Sanborn Road

Yuba City, CA  95993






Re:
Your Request for Informal Assistance


Our File No. I-92-426

Dear Ms. Bechtel:


This is in response to your letter requesting advice regarding your responsibilities if elected to the Sutter County Board of Supervisors pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.


Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


If you are elected to the Sutter County Board of Supervisors, will your position with the Fremont-Rideout Health Group (which manages two hospitals in the jurisdiction) create a conflict of interest with respect to decisions of the board of supervisors which may affect the Fremont-Rideout Health Group?

CONCLUSION


As a member of the Sutter County Board of Supervisors, you may not make, participate in making, or influence any governmental decision which will have a reasonably foreseeable material financial effect on the Fremont-Rideout Health Group.

FACTS


You are a member of the board of directors of the Fremont-Rideout Health Group (the "health group"), a nonprofit public benefit corporation.  You are also a member of the board of directors of the two hospitals in the jurisdiction that the health group owns and operates.  You do not receive a salary for serving as a director on any of these boards, however, the health group does pay your health insurance, which equates to $2,883 per year.


You are also a candidate for the Sutter County Board of Supervisors.  At the present time, there is litigation between the hospitals owned by the health group and the county.  The litigation concerns services provided to indigent county residents, for which the county is refusing to pay.  You have become concerned that if elected to the board of supervisors, you may be unable to serve due to your position on the board of directors of the health group.

ANALYSIS

The Political Reform Act


The Act was adopted by the voters of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Act does not prohibit a public official from holding a public position.  However, as a public official you will be prohibited from participating in decisions in which you have a financial interest.  This prohibition is necessarily applied on a decision-by-decision basis.  


Please note that other laws may restrict the ability of a public official to serve in a public office while simultaneously contracting with the agency in the official's private capacity.  (See, Section 1090.)  We cannot advise on this section since it is not within the Act.  You may want to contact the Attorney General's Office with respect to Section 1090 and other provisions of law that might apply to your facts.  

Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





Section 87103(c) and (d).


The health group is a California nonprofit corporation that owns and operates two hospitals in Sutter County.  A nonprofit corporation cannot be a "business entity" as defined in the Act.  Section 82005 defines a "business entity" as any organization or enterprise operated for profit.  


However, in your letter you stated that you had received the payment of your health insurance premium from the Fremont-Rideout health group.  You stated this payment is currently $2,883 annually.  


Section 82030 defines "income" to include a contribution made to an insurance or pension program on behalf of the public official, paid by any person other than the public official's employer.  Where such payments are paid by an employer to all of its employees in conjunction with salary, the payments are exempt from the definition of income.  (Section 82030; Pellissier Advice Letter, No. A-87-280.)  The rationale for the exemption was that since salary was already reported, the "additional benefit which the public would receive from reporting these routine fringe benefits...is minimal."  


Under your facts, you are not a salaried employee of the nonprofits entities.  Thus, the health group is a reportable source of income to you and you may not participate in any decision that will have a reasonably foreseeable material financial effect on the health group.

Decisions Directly Affecting an Economic Interest


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income is directly before the board of supervisors, Regulation 18702.1(a) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177.)


In addition, Regulation 18702.1 also provides that an official's interests are directly involved in a decision and disqualification is required where there is a nexus between the purpose for which an official receives income and a governmental decision.  A "nexus" exists if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  


The rationale underlying the "nexus" test is that when a connection exists between a person's job and his or her role as a public official, there is a presumption that the value of the employee's services to the employer is based, at least in part, on the fact that the employee is a public official.  (Best Advice Letter, No. A-81-032.)  In other words, the official may not accomplish in his public capacity what he is paid to accomplish in his private capacity.  (Sprague Advice Letter, No. I-88-190; Chin Advice Letter, No. A-88-091.)  


Since the health group is directly involved in the litigation, you would be prohibited from participating in any decision concerning the county's positions on the litigation.  You would also be prohibited from participating in any other decision in which the health group is the subject of the decision or an applicant.  


Moreover, since you serve on the board of directors of the health group, a nexus would exist in any decision which will further the policy positions of the health group.  For example, in the Best Advice Letter (supra) we advised:  "if [the nonprofit] took a position on a particular proposal before [the agency], your disqualification on the matter would be required." 


In the Scheidig Advice Letter, No. A-82-212, we advised that the mayor of Concord who received income from the Bay Area Council ("BAC") for work with BAC's Housing Advocacy Program was disqualified from housing decisions before the Concord City Council on which BAC had taken a particular position, had a specific policy or position, or had a general policy that clearly implied a specific result on a decision.


Since you have yet to be elected to the board of supervisors and have not been confronted with any decisions in which a nexus might exist, we can only provide this general discussion of the rule.  Application of the nexus standard is necessarily fact dependent.  You should contact us if you are elected to the board of supervisors and you believe you have a nexus in a specific decision.


2.  Indirect Effects


The Act also requires that public officials disqualify themselves from decisions that will have an indirect effect on their interests.  (See e.g., Regulations 18702.2 and 18702.6.)  For example, whether the indirect effect on a nonprofit entity, such as the health group, is material depends on the financial size of the corporation.  Regulation 18702.5 provides different thresholds of materiality which apply.  For example, for a nonprofit entity whose gross annual receipts are $100,000 or less, the effect of the decision will be material if any of the following apply:


(1)  The decision will result in an increase or decrease of the entity's gross annual receipts for a fiscal year in the amount of $10,000 or more.


(2)  The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $2,500 or more.


(3)  The decision will result in an increase or decrease in the value of the entity's assets or liabilities in the amount of $10,000 or more.


However, even if you determine that you have a financial interest that will be financially affected by the decision, you still may participate if the effect on your interests is not distinguishable from the effect on the public generally.  The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  For the "public generally" exception to apply, the decision must affect your interests in substantially the same manner as it will affect a significant segment of your jurisdiction. (Regulation 18703.)  This is so because all the residents of your jurisdiction are your constituents.  Since we have not been provided with the facts of a particular decision, we can only provide this general outline.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

