




August 28, 1992

Joel D. Kuperberg

City Attorney

City of Irvine

RUTAN & TUCKER

Bank of the West, Suite 1400

611 Anton Boulevard

Costa Mesa, CA  92626-1998






Re:  Your Request for Advice







Our File No. A-92-430

Dear Mr. Kuperberg:


You have requested advice on behalf of Mr. Bill Vardoulis, a member of the Irvine City Council, regarding the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTIONS


1)  May Councilmember Vardoulis participate in city council decisions regarding the development of an apartment complex located within 1,500 feet from an office building in which he holds a financial interest?


2)  May Councilmember Vardoulis rely on the results of an appraisal report indicating that development of the apartment complex will not affect the value of the office building?  Does the appraisal which you provided to our office meet the criteria in Regulation 18702.3(d)?

CONCLUSIONS


1)  Councilmember Vardoulis may participate in decisions regarding the development of an apartment complex located within 1,500 feet from an office building in which he has a financial interest as long as there is not an effect of $10,000 or more on the fair market value of the property or an effect of $1,000 or more per 12 month period on the rental value of the property.

 
2)  To the extent that the appraiser was qualified to make the determination that the decision regarding the conditional use permit for the developer's property will not affect Councilmember Vardoulis' interest in his property, and to the extent that the factors in Regulation 18702.3(d) were taken into consideration, the appraiser's determinations will be considered to be a good faith effort to assess the materiality of the pending decision on Mr. Vardoulis' property.  Accordingly, if it is reasonable for Mr. Vardoulis to rely on the appraisal and he concludes that a disqualifying financial impact pursuant to Regulation 18702.3(a)(3) will not occur, he may participate in the decision regarding the developer's property.

FACTS


Councilmember Vardoulis holds a financial interest of more than $1,000 in an office building (the "Alton property") located in the City of Irvine.  A developer has applied to the city for approval to build an apartment complex on a piece of property (the "McGaw property") located approximately 1,500 feet from the office building.


The developer commissioned an appraisal of the effect of the development of the apartment complex on the councilmember's office building.  The appraiser's report concludes that the apartment complex will not affect the fair market value or rental value of the office building.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

* * *


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

                    Section 87103(b)


Councilmember Vardoulis has a financial interest of more than $1,000 in an office building located approximately 1,500 feet from the developer's property.  Pursuant to Regulation 18702.3(a)(3), if there will be a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the property or an effect on the rental value of $1,000 or more per 12 month period, Councilmember Vardoulis may not participate in the permit decision.


We have previously advised that a public official must make a reasonable, good faith effort to determine the financial effect of a decision on the fair market value of his interests in real property.  (Green Advice Letter, No. A-90-075.)  Any such determination must include consideration of the following factors:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.





Regulation 18702.3(d)(1) - (3)


In the current situation, the developer commissioned an appraisal of the effect of development of the apartment complex on the Alton property.  Mr. Kenneth R. Hall, SRPA, of Hall & Associates, Consulting Real Estate Appraisers, concluded his appraisal as follows:


On the basis of the standard highest and best use analysis..., along with other appropriate considerations, I have concluded that as of 

June 17, 1992, there would be no effect on the fair market value or derivative rental value of the Alton Property with its current and prospective industrial use, from the issuance of the conditional use permit for the property at 2602 McGaw Avenue.


Mr. Hall prefaced his appraisal by stating that his conclusions are the result of a consultation on potential change in value of the Alton property rather than an appraisal of either property.  Mr. Hall also wrote a letter on July 22, 1992, to Mr. William Rice of Grimmway Development Company addressing the fact that his appraisal did not specifically address the factors in Regulation 18702.3(d)(1) and (2).  He stated: 


While I feel that it is superfluous, I assure you that these factors, among many others, were considered by me in reaching my conclusion, even though not specifically stated in my letter.


For purposes of the Act, the determination of materiality involves a determination of the effect of a decision on the fair market value or rental value of the property in question.  The appraisal you submitted for our consideration states that the use permit for the McGaw property will have no effect on the fair market value or derivative rental value of the Alton property with its current and prospective industrial use.  


Therefore, to the extent that Mr. Hall was qualified to make the determination that the decision regarding the conditional use permit for the McGaw property will not affect Councilmember Vardoulis' interest in the Alton property, and to the extent that the factors in Regulation 18702.3(d) were taken into consideration, Mr. Hall's determinations will be considered to be a good faith effort to assess the materiality of the pending decision on Mr. Vardoulis' property.  


Please note that the Commission does not act as the finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Accordingly, if it is reasonable for Mr. Vardoulis to rely on the appraisal and he concludes that a disqualifying financial impact pursuant to Regulation 18702.3(a)(3) will not occur, he may participate in the decision regarding the McGaw property.


I trust this answers your question.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill Stecher







Counsel, Legal Division
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